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Court of Appeals of the District of Columbia 


No. 2829. 


Otis Elevator Co., &e., Appellant, 


VS. 

George A. Fuller Co., &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 56467. 

George A. Fuller Company, a Corporation, Plaintiff 

VS. 

Otis Elevator Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District at the ties 
ereinaftei mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: ^ 

1 Declaration. 

Filed December 18, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56467. 

George A. Iuller Company, a Corporation, Plaintiff 

vs * 

Otis Elevator Company, a Corporation, Defendant. 

The plaintiff, the George A. Fuller Company a eomoratinn ,,r 
state of New Jersey, sues the defendant, the Otis Elevator Conmanv 6 
a body corporate, with an office in the District of Columbia 1 tlf ’ 

^iness and doing business within the said District 
- P lal ntl ff. heretofore, to wit, on the 9th day of August’ 

1907, and for some time prior thereto as well as thereafter, waf en- 
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gaged in the construction of a certain office building in the city of 
W ashington, District of Columbia, now’ known and designated as the 
Hibbs Building, located at 723 Fifteenth street, northwest, for one 
\\ illiam B. Hibbs, and in the said building, on the date aforesaid, 
were certain passenger elevators, theretofore installed by the defend¬ 
ant under an agreement with the said Hibbs, which said elevators, 
on the date aforesaid, had not been delivered by the defendant to 
Hibbs, but were then, and for a long space of time thereafter, 
still in the possession, and under the direction and control of the 
said defendant and by it, on the said date, as well before L after 
operated for the carriage of passengers and materials and to do other 
work for hire, and on the date aforesaid, as w’ell before as after, the 
plaintiff hired the defendant to operate one of the said elevators for 
the use and benefit of the plaintiff, and of other persons law- 
^ tlle said building, and agreed to pay the defendant 

and did pay the sum of three dollars per day for the said serv¬ 
ice, and the defendant, its agent or servant did so operate it, as afore¬ 
said, and it then and there became and was the duty of the said de¬ 
fendant, its agents and employees, to operate the said elevator with 
care, but the plaintiff says, that on the date aforesaid, one, Wilson A 
AlcCloskey, a painter in the employ of the Robert E. Mackay Com- 
pany of New York city, and not in the employ of the plaintiff, was 
lawfully on the top of said elevator so operated by the defendant and 
being on the said ele\ator as aforesaid and desiring to go up thereon 
from the first floor to the second floor for the purpose of getting off 
the said elevator, he, the said McCloskey, directed the said defendant 
its agent or employee, so controlling and operating the said elevator’ 
to stop it at the second floor, but the said defendant, its agent or em¬ 
ployee, in violation of the duty of the said defendant as aforesaid 
did so carelessly and negligently operate the said elevator that it was 
caused to go above and beyond the second floor, carrving the «aid 
McCloskey with it, and the foot of the said McCloskey was caused 
to come into contact with certain counterbalance-weights which 
formed a part of the equipment of the said elevator, and was’injured 
and the said AA 1 Ison A. McCloskey thereupon brought suit against 
the plaintiff, in the Supreme Court of the District of Columbia for 
the injuries so received by him, said suit being Law No 50782 and 
recovered a verdict and judgment against plaintiff, on October 19th, 
lyoy, for Fifty-four hundred and twenty-five dollars ($5,425.00) 
and costs, from which judgment plaintiff appealed to the Court of 
Appeals of the District of Columbia and thereafter, to wit, on No- 
vember 1 1910, the said judgment was affirmed bv said Court 
S of Appeals; and thereupon the plaintiff sued out a writ of 
. , the Supreme Court of the United States, on the said 

J ^u gI ?n?o° f th f o ld Court of A PPeals and thereafter, to wit, on April 
/th, 1913, said Supreme Court of the United States affirmed the 
said judgment, and on, to wit, May 5th, 1913, the plaintiff, because* 
of said judgment, was caused to pay to the said Wilson A. McCloskev 

hl ! nC J red and ; twenty-eight dollars and sixtv 
cents ($6,628.60), in satisfaction of the said judgment w’ith inter¬ 
est to said date of payment; and further, the plaintiff, on account of 
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its said appeal to the Court of Appeals, as aforesaid, was caused to ex¬ 
pend court costs in the sum of $114.50, and on account of the writ of 
error to the Supreme Court of the United States, as aforesaid, was 
caused to expend court costs in the sum of $94.85, of all of which the 
defendant had due notice, but, although often demanded, the de¬ 
fendant has not, nor has any one for it, paid the plaintiff the said 
sums, nor any part thereof, whereby and by reason whereof, the de¬ 
fendant became, and was, and is now, liable over to the plaintiff in 
the ful 1^ sum of Sixty-eight hundred and thirty-seven dollars and 
ninety-five cents, ($6,837.95), and the plaintiff brings this suit and 
says that by the said negligent acts and defaults of the said defend¬ 
ant, the plaintiff has been damaged in the sum of Sixty-eight hun- 
. * • * -seven dollars and ninety-five cents ($6,837.95), and 

the plaintiff claims the said sum of $6,837.95, with interest thereon 
from May 5th, 1913, besides costs of this suit. 

EDWARD S. DUVALL, Jr., 

Attorney for Plaintiff. 

4 Pleas. 

Filed January 12, 1914. 

******* 

I. 

Now comes the defendant and for plea to the declaration filed by 
the plaintiff in the above entitled cause says that it is not guilty as 
therein alleged. 

II. 

And for a further and second plea to said declaration, the defend¬ 
ant says that it did not undertake and promise as therein alleged. 

III. 

And for a further and third plea to said declaration, the defend¬ 
ant says that the plaintiff ought not to have or maintain this suit 
for that its alleged cause of action did not accrue within three years 
next before the filing of this suit. 

IV. 

And for a further and fourth plea to said declaration, the defend¬ 
ant says that in the action at law therein mentioned,—namely, action 
at law No. 50,782, in the Supreme Court of the District of Columbia, 
wherein Wilson A. McCloskey was plaintiff and the George A. Fuller 
Company, hereinafter referred to as the Fuller Company, was one of 
the defendants,—the defendant in this cause, the Otis Elevator Com¬ 
pany, hereinafter referred to as the Elevator Company, was joined 
as a co-defendant with said Fuller Company, the said McCloskey 
alleging in the declaration filed by him in said action at law that the 
injury received by him as therein described was “due to the care- 
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lessness, recklessness and negligence of the defendants”, to wit, the 
said Fuller Company and said Elevator Company. 

5 To the declaration filed by McCloskev in said action at law, 

the Fuller Company and the Elevator Company filed separate 
pleas, each denying that it was guilty as alleged, and the said Fuller 
Company and Elevator Company thereupon became and were adver¬ 
sary parties in said action at law. 

The issues joined on said separate pleas were duly tried in the Su¬ 
preme Court of the District of Columbia, before a jury, on or about 
October 12 to 19. 1909, and the situation of the parties and the evi¬ 
dence offered at such trial were summarized in the opinions of the 
Court of Appeals of the District of Columbia and of the Supreme 
Court of the United States, subsequentlv rendered in the cause, as 
follows: 


“This action was brought bv Wilson A. McCloskev, the defendant 
in error, to recover damages for personal injuries caused by alleged 
negligence in the operation of an elevator in the Hibbs Building in 
this District. At the time of the accident McCloskev, who will be 
called the plaintiff, was engaged in painting the elevator shaft and 
for this purpose was riding on top of the elevator. The action was 
brought against the Otis Elevator Company, and the plaintiff in 
error. George A. Fuller Company. Without objection, a verdict was 
directed in favor of the Otis Elevator Company, but the case against 
the George A. Fuller Company was submitted to the jury who found 
a verdict in favor of the plaintiff. The judgment on this verdict was 
affirmed by the Court of Appeals of the District and the case comes 
here on writ of error. 35 App. D. C. 595. 

‘‘The facts appearing upon the trial are succinctly stated in the 
opinion of the court below, in which the George A. Fuller Company 
is described as the defendant, as follows: 


“ ‘The defendant company contracted with William B. Hibbs to 
erect for him an office building on 15th Street in this city. The 
work was to be completed by a time certain. This contract did not 
include the installation of an elevator. That work was provided for 
in a contract between Hibbs and the Otis Elevator Company. The 
elevator company installed its elevator long before the completion 
of the building. This elevator, down to the time of the injury to the 
plaintiff, had not been turned over to the owner of the building, but 
was operated by an employe of the Otis Company, who was paid and 
generally controlled by that company. After its installation the de¬ 
fendant company entered into an agreement with the elevator com¬ 
pany by which it became entitled to use this elevator in the 
6 prosecution of its work, paying to the elevator company three 
dollars per day, which was to cover the wages of the care¬ 
taker or operator aforesaid, the Otis Company reserving the primary 
right to use the elevator. Under this arrangement the defendant 
company was to have no control over the elevator operator other 
than to notify him when to start and when to stop his machine. 

“ ‘The defendant company entered into a subcontract with the 
Robert E. Mackav Company of New York for the painting required 
by its contract with Mr. Hibbs. The plaintiff was an employee of 
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the Mackay Company. The elevator shaft was included in this sub¬ 
contract. To paint this it was of course necessary that some means 
be provided whereby workmen could ascend and descend the shaft. 
Therefore the Mackay Company entered into an agreement with the 
defendant company by which the defendant company agreed to 
furnish the Mackay Company, for use in painting said shaft ele¬ 
vator, power and operator at any time that the elevator company om 
the defendant company did not want them. Nothing whatever was 
said about the arrangement between the elevator company and the 
defendant company, the agreement between the Mackay and the 
defendant company proceeding upon the theory that the equipment 
and elevator were under the control of the defendant company. The 
Mackay Company was not to have, and in fact did not have, any 
control over the operator other than to direct him when to start 
and when to stop his elevator while thus temporarily used as a 
movable staging. 

“ ‘Upon the day of the accident plaintiff and another workman 
were on the roof of the elevator touching up the walls of the shaft. 
They had worked down until the floor of the car was on a level with 
the first floor of the building. To finish the walls of the shaft be¬ 
tween the first and second floors of the building, the space then 
occupied by the body of the car, it became necessary to get under 
the car. To do this it was necessary for the painters to be taken 
to the next or second floor landing. The plaintiff was standing on 
the rim or ledge around the top of the car and facing the centre of 
the car. He had a paint box and brush in his hands. The other 
painter was on another side of the top with his back to the plaintiff. 
This rim or ledge was about six and one-half inches wide. Plaintiff 
called to the elevator operator to take him and the other painter up 
to the second floor and let them off there. There was evidence be¬ 
fore the jury that when the car had reached a point where plaintiff 
had directed that it be stopped, the car paused and suddenly started 
again, throwing plaintiff off* his balance, which he was unable to 
regain until the car ha* reached the fifth floor, where he was caught 
in the weights which passed the car at that point.’ ” 

Upon the foregoing evidence, counsel for the Elevator Company 
at said trial moved the Court to direct a verdict in favor of said 
Elevator Company upon the ground that the elevator operator, 
whose negligence it was alleged caused the accident, was at 
7 the time of the said accident in the special service of the 
Fuller Company and not then under the control of the Ele¬ 
vator Company. After argument said motion was granted, where¬ 
upon on or about October 13, 1909, a verdict was directed by the 
Court in favor of the Elevator Company and neither said McCloskey 
nor the Fuller Company took any exception or made any objection 
to said action of the Court. 

On or about October 20, 1909, a final judgment was rendered 
upon said verdict in favor of the Elevator Company in the words 
and figures following, to wit: 

“It appearing that under the Rule of Court, judgment on verdict 
should be entered herein in favor of the Otis Elevator Company, one 




f> 


OTIS ELEVATOR CO., ETC., VS. 


of the defendants, it is so ordered. Wherefore, it is considered that 
the plaintiff herein take nothing against said defendant Otis Ele¬ 
vator Company, that said defendant go hereof without day, be for 
nothing held, and recover of plaintiff its costs of defense to be taxed 
by the clerk, and have execution thereof. ,, 

Neither said McCloskey nor said Fuller Company has ever ap¬ 
pealed from said judgment or made any effort to have same reviewed 
and said judgment now remains in full force and effect, not in the 
least reversed or made void. 

On or about October 19, 1909, a verdict was rendered in said 
action at law No. 50,782 in favor of the plaintiff McCloskey against 
the Fuller Company in the sum of $5,425, with interest and costs, 
as alleged in said Fuller Company’s declaration herein, and on ap¬ 
peal to the Court of Appeals of the District of Columbia by said 
Fuller Company, the judgment entered upon said verdict was 
affirmed on or about November 1, 1910. (85 App. D. C. 595), and 
on writ of error to the Supreme Court of the United States was 
affirmed bv that Court on or about April 7. 1913, (228 U. S. 194). 
Both of said appellate Courts expressly referred to and approved of 
the action of the trial Court in directing a verdict in favor 
8 of the Elevator Company, the Supreme Court of the United 
States saying: 

“It is urged that there is no sufficient averment of the negligence 
of this company (Fuller Company) and attention is directed to the 
allegation of the declaration that the plaintiff* ‘requested the said 
defendant, Otis Elevator Company, its servants and employes to stop 
said elevator at the second floor, so that he might get off* and alight 
therefrom.’ It is manifest, however, from the other allegations of 
the declaration that the plaintiff intended to charge, and did charge, 
negligence on the part of both defendants. 

******** 

“The principal argument for reversal is based on the ruling of 
the trial court that Locke, the operator of the elevator, was the 
servant of the Fuller Company. The court below approved this rul¬ 
ing and we find no error in its conclusion. So far as Locke’s em¬ 
ployment was concerned, there was no dispute as to any matter of 
fact and the question of the liability of the Fuller Company for his 
negligence, if he was negligent in the operation of the elevator, was 
one of law. It cannot be said that, under the arrangement between 
the Fuller Company and the Mackay Company, Locke was trans¬ 
ferred to the employment of the latter. 

******* 

“It must be concluded that the operating of the elevator under 
this arrangement with the Mackay Company was an operating of it 
by the Fuller Company. 

******* 

“In the present case, the Fuller Company obtained the use of the 
elevator, and the operator, from the Otis Company, and paid there¬ 
for. But the Otis Company had nothing to do with the arrange¬ 
ment with the Mackay Company. To this transaction, and to the 
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employing of the top of the elevator as a movable platform for the 
painters, the Otis Company was a stranger. The Fuller Company, 
having obtained the use of the elevator, agreed to supply it to the 
Mackay Company and undertook to furnish that company the neces¬ 
sary service in operating it; it asserted control for this purpose, and 
assumed the duty of operating with proper care.” 

Wherefore by reason of the foregoing, as will more fully appear 
by reference to the record of the proceedings and judgments in said 
action at law No. 50,782, which is hereby referred to and made a 
part hereof, the defendant Elevator Company says that the plaintiff, 
the George A. Fuller Company, ought not to have or to maintain 
its alleged cause of action in its said declaration set forth. 

McKENNEY, FLANNERY & HITZ, 

Attorneys for Defendant, 

Otis Elevator Company. 

9 Plaintiff's Joinders of Issue and Replication. 

Filed January 22, 1914. 

******* 

1. The plaintiff joins issue upon the defendant’s first plea. 

2. The plaintiff joins issue upon the defendant’s second plea. 

3. The plaintiff joins issue upon the defendant’s third plea. 

4. For reply to the defendant’s fourth plea, the plaintiff says that 
in the said suit at law No. 50,782, in the Supreme Court of the 
District of Columbia, wherein the plaintiff and the defendant herein 
were co-defendants, the court did not conclusively adjudge as be¬ 
tween the co-defendants, that the elevator operator, whose negli¬ 
gence caused the accident for which a recovery was had by the 
plaintiff in said suit, was at the time of the said accident in the 
special service of the Fuller Company, (plaintiff herein), and not 
then under the control of the Elevator Company (defendant herein), 
as in said fourth plea alleged. 

EDWARD S. DUVALL, Jr., 

Attorney for Plaintiff. 

Defendant's Joinder of Issue. 

Filed January 26, 1914. 

******* 

The defendant joins issue upon the plaintiff’s replication to the 

defendant’s fourth plea. 

McKENNEY, FLANNERY & HITZ, 

Attorneys for Defendant. 

10 Memoranda. 

March 9, 1915.—Jury sworn and respited. 

March 10, 1915.—Verdict for Plaintiff for $6,837.95 and interest 
from May 5, 1913. 

March 11, 1915.—Motion for a New Trial filed. 
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Supreme Court of the District of Columbia. 

Saturday, March 20th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Upon consideration of the motion for a new trial filed herein, it 
is ordered that said motion be, and the same is hereby overruled 
and that judgment on verdict be entered. Wherefore, it is consid¬ 
ered, that the plaintiff herein recover of the defendant, the sum of 
Six Thousand Eight Hundred Thirty-seven and 95/100 dollars 
($6,837.95) with interest from May 5th 1913, together with costs 
of suit to be taxed by the clerk and have execution thereof. 

From the foregoing, the defendant by its attorney Mr. Flannery, 
now in open court, notes an appeal to the Court of Appeals; where¬ 
upon, the penalty of a bond to operate as a supersedeas, is hereby 
fixed in the sum of Nine Thousand dollars. 

11 Memoranda. 

April 5, 1915—Appeal bond approved and filed. 

April 23, 1915.—Time to submit Bill of Exceptions extended to 
May 17, 1915, inclusive, and to file transcript of record to May 31 
1915, inclusive. ’ 


Supreme Court of the District of Columbia. 


Friday, May 7th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P Staf¬ 
ford, Justice presiding. 

******** 

Come now the parties hereto by their respective attorneys of record 
and thereupon the Bill of Exceptions taken at the trial of this cause 
is submitted to the Court by defendant’s attorneys and prayed to be 
signed and made of record nunc pro tunc, which is now hereby 
accordingly done. J 

Assignments of Error. 

Filed May 12, 1915. 

******* 

Now comes the defendant in the above entitled cause and, in con¬ 
nection with its appeal from the judgment rendered against it herein 
assigns the following errors committed in the trial of said cause’ 
upon which it relies to reverse said judgment: 

The trial court erred: 

1. In permitting plaintiff to give evidence of elevator service fur- 
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nished by the defendant on other buildings than the one involved 
in this suit. 

12 2. In refusing to instruct the jury to return a verdict for 
the defendant. 

3. In denying the defense of res judicata set up by the defendant s 

plea and motion. . . 

4. In holding that the issue of fact as to the service in which 

Locke, the elevator operator, was engaged at the time of the accident 
and the question of law arising therefrom, had not been examined 
and determined in favor of the defendant by the Supreme Court of 
the District of Columbia, the Court of Appeals and the Supreme 
Court of the United States in the original case of Wilson A. Mc- 
Closkey vs. George A. Fuller Company and Otis Elevator Company, 
at law, No. 50,782, in the Supreme Court of the District of Co¬ 
lumbia. _ 

5. In refusing to hold that the plaintiff was estopped bv its at¬ 
titude in said original case, and the admissions contained in its brief 
on appeal therein, from contending that said Locke had not been 
turned over to the plaintiff by the defendant and had not become 

the plaintiff's servant for the time being. 

6. In submitting to the jury for determination as a question of 
fact, the question of law whether, at the time of the accident, and 
under the arrangement which the undisputed evidence showed ex¬ 
isted between the plaintiff and the defendant companies, Locke was 
the servant and agent of the defendant. 

7. In instructing the jury that, as between the plaintiff and de¬ 
fendant in the case at bar, the question of the agency of Locke was 
entirely different from the question of agency that was decided in 

said original case. i , 

8. In submitting to the jury under the pleadings and 

13 evidence in the instant case, the question whether or not 
Locke was guilty of negligence. 

McKENNEY & FLANNERY, 
Attorneys for Defendant and Appellant. 


Designation of Record. 

Filed May 12, 1915. 

* ****** 

To the Clerk of the Supreme Court of the District of Columbia: 

Please prepare the transcript of record on appeal in this cause, 
and include therein the following, to wit: 

1. Declaration; 

2. Defendant’s pleas; . . , . . , 

3. Plaintiff’s Joinders of issue and replication; Defendant s joinder 

of issue; . 

4. Memorandum of trial and verdict; 

5. Memorandum of filing and overruling motion for a new tnal; 

2—2829a 
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6. Judgment on verdict; 

7. Appeal taken in open court and memorandum of appeal bond; 

8. Memorandum of order extending time for submission of bill 
of exceptions and filing transcript of record; 

9. Bill of exceptions; 

10. Assignments of error; 

11. This designation. 

McKENNEY & FLANNERY, 
Attorneys for Defendant and Appellant. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 56467 at* Law, wherein 
George A. Fuller Company, a corporation, is Plaintiff and Otis Eleva¬ 
tor Company, a corporation, is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, 'in said District this 
17th dav of May, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

15 In the Supreme Court of the District of Columbia. 

At Law. No. 56467. 

George A. Fuller Company 
vs. 

Otis Elevator Company. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Stafford and a jury on, to wit, March 9, 1915, and 
thereupon the plaintiff to maintain the issues on its part joined 
gave evidence tending to prove as follows: 

James Baird testified that he was Vice-President of the George A. 
Fuller Company, which was engaged in the construction of office 
buildings, residences and other large buildings, and had been such 
officer about six years, and in 1906 and 1907 he was the manager 
of that company in Washington, D. C., and before that he was esti- 
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mator and superintendent for the company in New York and Bos¬ 
ton; that said company constructed office buildings, residences and 
general large buildings and constructed the Hibbs Building on Fif¬ 
teenth Street, Washington, D. C., for Mr. Hibbs; that the Fuller 
Company did not have anything to do with the construction and in¬ 
stallation of the passenger elevators; that the elevators in this build¬ 
ing were constructed by the Otis Elevator Company under a separate 
contract with the owner of the building; that the building was 
started about October, 1906, and was finished about September 1907, 
when most of the tenants moved in; in July and August 1907 they 
were finishing up miscellaneous odds and ends, touching up, paint- 
ing, tile work and plastering; that their (Fuller Company) contract 
covered the painting work which they sublet to the'Robert E. 
Mackay Company of New York; that the work of the Mackay Com- 
pany included painting the elevator shaft; that the hod lifts were 
taken down in June or July and after that there was need 
16 for elevator service inside of the building and the only eleva¬ 
tors in there were those installed by the Otis Company; the 
©levator service was required in the painting of the shafts; during 
July and August, 1907, the plaintiff employed the defendant to give 
them elevator service in winding up the odds and ends on the build¬ 
ing; the defendant supplied the elevator service for the different 
mechanics who were working throughout the building at that time 
to take up small amounts of plaster, tiles or woodwork, or in this 
particular case to allow the Mackay Company to paint the shaft 
using the elevator as a travelling platform, and for miscellaneous 
service that is given byan elevator at that stage of the building, univer¬ 
sity ; that they had always employed the Otis Elevator Company to 
do similar work before this occasion where the latter supplied the ele¬ 
vators for the building; that they had previously similarly employed 
the Otis Company on other buildings in this City—in the Munsev 
Building and Union Trust Building, they installed the elevators and 
on finishing the odds and ends of jobs supplied us with what is 
called a temporary service, in fact, wherever they install elevator 
service they do it for us; the defendant furnished everything the 
elevator, the man, the oil and grease, and fixing up a machine’that 
gets out of order; and the bills usually come in, and you cannot just 
tell what they will be until you get your bill after it is all finished 
covering the whole expense of running it; for instance, if the ma¬ 
chine was broken while in this service they would charge for 
fixing it up, as a part of their bill for service; the service included 
everything that might occur while they were giving it; it was in¬ 
definite. 


And thereupon the said witness was asked the following question 
and made the following reply: ^ 

“Q. Did they supply the elevator sendee for the painting of the 
elevator shaft m those buildings? A. Yes. ,, 

To which question and answer counsel for the defendant then and 
there objected, and the Court sustained the objection; whereupon 
said witness was asked the question and made answer as follows: 
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17 “Q. Was there any written contract between you and the 
Otis Elevator Company covering this work they were to do? 

, A. There was no written agreement. 

“Q. Was there any special agreement? A. Nothing other than 
our customary arrangement.” 

And thereupon the Court admitted the first quoted question and 
answer, as to what was done on other buildings over the objection of 
counsel for defendant, to which ruling counsel excepted and said 
exception was allowed by the Court: 

Thereupon said witness further testified that for this work—this 
service—they received a bill in this particular case for the w r ages of 
their (Otis’) man Locke, and witness noticed that some fuses were 
charged and that there was a charge for grease and there were mis¬ 
cellaneous items that went into the cost of service of the elevators 
while they were in this use; that they had no idea what they w r ould 
be at the time they started; that they employed the Otis Company to 
do this work instead of doing it themselves because this work was 
in their line and not in the plaintiff’s; that the operator Locke had 
never worked for the Fuller Company so far as he knew and he 
would .have known if he had; that they never employed that char¬ 
acter of mechanics; that so far as his recollection goes or their rec¬ 
ords show no word passed between the plaintiff company and any 
representative of the Otis Company as to this particular arrangement 
in the Hibbs Building for this elevator, it just went on the custo¬ 
mary arangement; that when the employees of the Otis Company 
on the Hibbs Building were not doing this work for the Fuller 
Company, they were installing the elevators; at various times said 
defendant had as many as four or five men there at one time and 
when the elevator was not being used by them either for themselves 
or in doing this work for the Fuller Company, the defendant took 
care of the elevators; the Fuller Company never bought any 
of the accessories mentioned nor anything in connection with the 
elevator; that when the Fuller Company arranged for or secured the 
service of the elevator from the elevator contractor, they had no 
idea how much was involved, and it is the general custom to 

18 supply the same sendee to the sub-contractors as they come 
and call for it; the sub-contractors might want service for half 

an hour or for half a day, and while the elevator is not in use, of 
course there is no fee being secured for it to pay the charges from 
the Otis Elevator Company; so that it has become the custom to 
charge at the rate of a dollar an hour while the elevator is in use; 
a man may use it for only 10 minutes or for only an hour; and so 
the idea is to arrive as best we can at what is a fair charge for the 
use of the elevator, and what is our probable cost for that is a very 
greatly variable item; that Frank J. Fisher was superintendent at 
the Hibbs Building for the Fuller Company in charge of doing the 
finishing work and his duty was to see that the odds and ends were 
finished as rapidly as possible, to direct what work should be done 
under the contracts of the sub-contractors and give general directions 
and look after the items and see that they were taken care of; that 
the only authority which he had to direct or control any of the em- 
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ployees of sub-contractors or of the defendant Otis Company, was to 
show them what particular work was to be done at the time, and 
see they did properly the work that they were under an obligation 

And thereupon counsel for defendant admitted that no part of 

,the sums sued for had been paid. 

On cross examination said witness testified that the Fuller Coi - 
panv had paid, without objection, the following bill rendered by the 
Otis Company which appears in the record in the case of W llson A. 
McCloskey vs. the George A. Fuller Company et al No. 215d, 
April Term, 1910, of the Court of Appeals of the District of Co¬ 
lumbia, page 22, and that the Fuller Company reived pay¬ 
ment for the following bill rendered by it against the Robert E. 
Mackay Company, which appears in said record at page 6 5: 


19 


“Philadelphia, August 14, 1907. 


Geo. A. Fuller Company, Munsey Building, Washington, D. C. 

‘Hibbs Building.’ 

To Otis Elevator Company, Dr. 


F-2072. 


Overtime: 


One man to take care of elevator and operate 
sameduring month of July: 

26 da vs at $3.00 for 8 hour day. 

27 hrs. “ $6.00 “ “ “ “ . 


$78.00 
20.25 


$98.25 


F-2148. One man to take care of elevator and operate 
same during month of July: 

9 days at $3.00 for 8 hour day. 

6i/ 2 hours at $3.00 for 8 hour day. 

Overtime: 4 “ a day for 9 days at $6 per day. 


$27.00 
2.34 
3.38 


$32.72 


F-1976 18 75 Amp. Noark Fuses 250 volts. 

12 Reg. #F 7794 F-l Noark Fuses. 
25# Elevator Grease. 

18 Lubricating candles. 

2# Waste. 


$19.75 

$150.72 
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“Washington, D. C., Aug. 19, 1907. 
Robert E. Mackay Co., New York City. 


To George A. Fuller Company, Dr., Building Construction, Munsey 
Building: 

Hibbs Building. 

All claims for errors must be made within five days. For use 
of electric elevator in painting elevator shaft and track*?. 


July 29. 4 hrs. at $1. 

Aug. 3. 1 44 44 44 . 

44 5 6 4 4 4 4 44 

44 7.* 5 44 44 44 ChgdV 


44 9. 3 44 


u u 


$4.00 

1.00 

6.00 

5.00 

6.00 

3.00 



$25.00” 
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Said witness further testified on cross examination that Minte, 
the foreman of the Mackay Company, came to him and asked for 
elevator sendee for painting the shaft and witness told him it would 
be all right, he could have it. Thereupon occurred the following 
question and answer: 

“Q. You dealt with him on the basis that you had the elevator 
and the man, and turned it over to him, did you not? A. I can’t 
say that I gave any particular consideration to that condition. It 
was simply I knew T that at the end of the job they always had eleva- . 
tor service, and it was for the purpose of completing the building, 
and he needed it for the painting of the shaft, and I told him it was 
all right and he could have it.” 

Said witness further testified that he assumed that the Otis Com¬ 
pany was giving them the elevator service for the completion of the 
building, and one of the sub-contractors asked for it and he gave 
it to him. Thereupon said witness further testified: 

“Q, You turned over the elevator to him and turned over the 
man, did you not? A. I do not think we did. I think that the 

service was turned over to him. 

“Q. Did you testify on the trial of the case of McCloskey 
21 against the George A. Fuller Company, in reference to your 
conversation with Mr. Minte and what you did, as follows: 

“ ‘Q. Please state what the conversation w T as? . A. It was not 
much at length. As I recall, he called at my office and stated that 
he wanted to have the use of the elevator at times, and wanted to 
know how he could arrange it. I simply told him he would have 
the use of it under the customary arrangements and whenever he 
wanted to use the elevators, if the Otis Elevator Company and our¬ 
selves were not using them he could have the use of them for any 
purpose he might desire, and we would charge him the customary 

rate. 

“ ‘Q. What was that? A. I think we had rented the elevators 
to Mackay before at $1 an hour, the customary rate. 

“ ‘Q,. Was anything said between you and Minte on that occasion 
with relation to doing the work of hoisting the elevators up and 
down ? A. Nothing whatever. 

“ <Q. What was the talk directed to? A. He simply came to me 
and asked for the use of the elevators, and I told him that he could 


have it. . . . , 

“ <Q. Did that also include the operator? A. It included every- 

thing. 

“ ‘Q. That is, you were to lend the elevator and the operator to 
the Mackay Company? A. Yes; he had everything that went with 

the elevator.’ ” . 

“Q. Did you so testify at that trial? A. I think so. That is 

practically what I mean to say now, that he had complete service 
. of the elevator. 

“Q. That you turned over the car to him and turned over the 
operator to the Mackay Company ? 

‘Mr. Duvall: The witness did not say that. 


<r 
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“Mr. Flannery: Wait a minute. This is cross-examination and 
I am asking him if he said that. 

“By Mr. Flannery: 

“Q. It is a fact, is it not, that you turned over the car to him and 

turned over the elevator operator to him? A. The idea is- 

“Q. No, never mind the idea. I want the fact, please. That is 
the fact, is it not? A. The fact is just the same now as it was then. 

“Q. Yes. A. That is, that he was to have complete service for 
painting that shaft while the Otis Elevator Company and our com¬ 
pany were not using the car. 

22 “Q. In other words, you took this car which belonged to 
the Otis Elevator Company and you turned the car and you 

turned the elevator operator which you had hired from the Otis 
Elevator Company, over to the Robert E. Mackay Company, did 
you not? A. I did not understand that we hired the man, at all, Mr. 

Flannery. The bill does not show that. The bill shows that- 

“Q. Just a moment. Can you not answer that question? A. 
That is what I am trying to do. 

“Q. I am simply asking you if you did not take the car which 
belonged to the Otis Elevator Company and the man that you hired 
from the Otis Elevator Company, and turn the car and the man 
over to the Robert E. Mackay Company? A. Well, it depends 
upon what you mean by that. 

“Q. Is not that what you testified at the trial of the case of Mc- 
Closkey against the George A. Fuller Company, as I have read it 
to you? A. Yes. 

“The Court: What are you reading from? 

“Mr. Flannery: 1 am reading from page 49 of the record of 
that case. 

“The Court: He has stated that is what he said, as you read it 
to him”. 

Said witness further testified that the Fuller Company had no 
elevator operators of its own; that that is one of the conditions the 
Otis Company insists on having and that is that the car and the 
entire equipment be in their charge, and that one of their men 
run it; that the Otis Company would not allow their cars to be oper¬ 
ated except by their own experienced men. 

And thereupon on redirect examination said witness was asked 
the following question and made the following reply: 

“Q. About this bill that Mr. Flannery has questioned you con¬ 
cerning, what if any consideration did you give to that part of the 
bill which refers to the operator, one man to take care of elevator 
and operate the same? A. We have a great many bills come across 
our desk, and of course I do not personally pass on the bills 

23 as to the amount of service given, or anything of that kind. 
The bill when it comes to us is simply referred to the man on 

the job. He checks up the time and he in turn turns the bill over 
to our cashier, who, if the time is 0. K. or the items are 0. K., draws 
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a check for it and lays it on my desk. I see that the bill is properly 
O. K. d, and sign the check; and I do not give any particular con- 
sideration to the bill except to see that it is properly O. K.’d. 

To which counsel for the defendant objected but the Court over- 
ruled said objection, whereupon counsel for the defendant duly 
excepted and said exception was allowed by the Court. 

And thereupon the witness testified on further redirect examina¬ 
tion, as follows: 


,,i\ Do y° u recall ever paying any attention to that part of the 
bill when you signed the check for it? 

“Mr. Flannery : I object to that. 


“£• I w° uld pay no attention to it itself, the technical meaning 
of the bill. 6 

“The Court: To the language in which is was couched. Did 
you pay attention to the way the charge was made. 

“Witness: A. Not the least.” 


And thereupon said witness on further redirect examination 
testified as follows: 

“Q. What did you do to get the elevator service from the Otis 
Elevator Company? A. We simply relied on the custom_ 

“The Court: No, not what you relied on. What did you do? 

“The Witness: We did nothing. 

Air. Dux all. \ ou must have done something in regard to the 
Otis Elevator Company, to let them know that you wanted your 
company to have that service. 

“The Witness: Our superintendent, whenever we wanted their 
service, simply notified the Otis Elevator Company to give it, but 
there was no direct contract for it so far as our actions went. ’ 
“The Court: To what man was that notice given? 

24 “The Witness: Mr. Fisher was told- 

“The Court: He told whom? 

“The Witness: I told him- 

“The Court: No; Mr. Fisher represented your company. To 
whom did he give the notice that he wanted the elevator? 

“The Witness: I could not tell that. 

“The Court: You do not know? 

“The Witness: No, sir.” 

And said witness on re-cross examination further testified as 
follows: 

‘Q. While the elevator was being used on your own work or 
being used by your subcontractor, did the Otis Elevator Company 
make any use of it during those hours that you were using it or 
your sub-contractors were using it? A. They had control of it. 

“The Court: Did they make actual use of it during the hours 
when you were using it or your sub-contractors were using it? 

“The Witness: Sometimes they would. That is, whenever they 
wanted the use of it they took the use of it from us, and our sub- 
3—2829a 
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contractors, or ourselves, would give it up. We could not both be 
using it at the same time. 

“By Mr. Flannery: 

Q* is what I mean. 11 ou could not both be using it at the 
same time? A. No, but it was always understood that it wa<* in 
their charge. 

“Q. In their general charge? You would surrender it back to 
them whenever they wanted it for their purposes, would you not? 

A. That is during the use of it, Mr. Flannery. 

25 “The Court: That is perfectly clear, I think. They in- 
terrupted your use of it? 

“The Witness: Whenever they pleased, yes.” 

“(By Mr. Flannery:) 

Q. But during the hours or half hours or whatever 
periods of time it was that you were using it or your sub¬ 
contractors were using it, they did not use it; that is true,'is it not? 
A. No, it is not true. On the contrary, if we were using it, even 
for painting the shaft, and they wanted to make a hoist or wanted 
to adjust some part, our men would stop while they used it.” 

On redirect the witness further testified that when the Otis Com¬ 
pany wanted to do some other work with their elevator they would 
not consult him, they would consult the superintendent of the Fuller 
Company on the job; that he would understand that they (Otis) 
had the use of it whenever they pleased. 

Francis J. Fisher testified that he was the assistant superintend¬ 
ent of the George A. Fuller Company employed at Cleveland, Ohio- 
that on August 9th, 1907, he was employed on the Hibbs Building 
for said Company and had been so employed from about two months 
after the building was started and continued on the job about eight 
months; that on August 9, 1907, he had charge of the building and 
they were finishing up the building, doing patching of plastering 
painting, finishing the mill work, sending down rubbish and gen- 

building; that during July and August 
Zb the Robert E. Mackay Company was engaged in painting the 
elevator shaft, and in doing that work the Otis Company 
gave them the sendee of the elevators; that he thinks he 
(witness) notified the Otis Company that the service was needed in 
the Hibbs Building for that purpose but did not recall the date - that 
they had been using it for the best part of two months prior to the 
9th of August, that he does not know whom he notified* he called 
up the Otis Elevator Company and asked them to allow’ service in 
that building and they furnished us the service; that at that time 
the Otis Elevator Company was installing the elevators for itself and 
off and on had from two to four men there installing the machinery 
putting in the cars, fixing cables and getting things ready for oper¬ 
ation; that the two elevators were temporarily in running condition 
in July and August, 1907; that the Otis Company was operating the 
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elevators for the painters in painting the elevator shaft off and on 
about four weeks during July and part of August; on the 9th of 
August they were operating the elevator for the painters in painting 
the elevator shaft and the painters were then painting in the east 
elevator shaft; that a man named Locke was operating the elevator 
in the Hibbs Building at the time of the accident to Wilson A. Mo- 
Closkey on August 9th. 

And thereupon said witness further testified: 

“Q- Was he in the employ of the George A. Fuller Company? 
A. No, sir. 

“Mr. Flannery: I object to that because it raises a legal ques¬ 
tion. 

27 ‘‘The Court: That, so far as it is a legal question, will 
not be considered in. 

“Mr. Flannery: Yes. 

“The Court: But as indicated before, so far as it relates to any 
other employment- 

“Mr. Duvall: I am going into further details later on that ques¬ 
tion. 

“The Court : It will not be affected by the answer so far as the 
law is concerned.” 

And thereupon said witness further testified that he kept a time 
book with the names of all the people employed by the Fuller Com¬ 
pany and he never put Locke’s name in it; during July and August 
when the Otis Company was not doing any work for the Fuller 
Company, when the elevators were not in use, the Otis Company 
were finishing up their work; that the elevators had not been ac¬ 
cepted by the owner of the building at that time; that the defend¬ 
ant, at times when not doing any work for the Fuller Company was 
running the elevators to test them and see that they worked prop¬ 
erly; that there was always an Otis Company representative 

28 on the job. Thereupon said witness further testified as fol¬ 
lows : 

“(By Mr. Duvall:) 

“Q. Did you ever see this representative around there during this 
period of time when you say that the elevators were being oper¬ 
ated to assist the painters in painting the elevator shaft? A. I 
should say he was there constantly, and had complete charge of the 
elevators. lie would be the representative of the Otis Elevator Com¬ 
pany. 

“Q. And could any one working in and around that building see 
the painters while they were at work on the top of the elevators? A. 
Y^es, they could. 

“Q. What, if any, direction or control over Locke did you as¬ 
sume? A. I did not assume any control over him, only to see that 
he performed the duties that he was sent there to do. 

“Q. What did you do in so far as your relations with Locke were 





20 


OTI8 ELEVATOR CO., ETC., V8. 


concerned? A. Well, as a representative of the Otis Elevator Com¬ 
pany I would tell him what was to be done. 

“Q. And then would you allow him to do it in his own way? A. 
Yes, sir. 

“Q. For instance, when the painters said that they were ready to 
paint the elevator shaft, what did you do? A. I notified him that 
the painters would use the elevator. 

“Q. Did you make any arrangement with the Otis Elevator Com¬ 
pany for this elevator service? A. No, sir. 

“Q. As I understand it, then, all you did was to notify them when 
you wanted it? A. That is all. 

“Q. Do you know whether there were any tenants in that build¬ 
ing prior to August 9, 1907? A. T think there were. 

;< Q. Do you know what part of the building their offices 

29 were in? A. As near as I can recall, up around the 8th or 
9th floor*.” 

On cross-examination said witness said that he notified the Otis 
Elevator Company when the Fuller Company wanted to use the serv¬ 
ice; that he had testified at the trial of Wilson A. McCloskev vs. 
the George A. Fuller Company, the original case, and thereupon 
further testified: 

“(By Mr. Flannery:) 

“Q. Did you say anything at that trial about notifying the Otis 
Elevator Company whenever you wanted to use the elevator service? 
A. I don't recollect that I notified them every time we wanted to use 
the service, no, sir. 

“Q. As a matter of fact you notified them, did you not, when you 
wanted to use the elevator, and the man who ran the elevator? A. 
Which at that time I intended to convey the meaning of all the 
service. 

“Q. That is, the car. the man and the- A. Everything in 

connection with it. 

“Q. Everything in connection with running the elevator, lubri¬ 
cating oil and everything of that kind? A. Yes, sir. 

“Q. And whenever your sub-contractors wanted to use the ele¬ 
vator for a travelling stage, or any other purpose, you notified the 
operator to allow them to do it, did you not? A. What was that, 
again ? 

“Q. T say as a matter of fact whenever your sub-contractors, for 
instance like the Mackav Company, wanted to make use of the ele¬ 
vator. you notified the operator to let them do it, did you not? A. 
As a representative of the Otis Elevator Company, yes, sir; I notified 
them that that was what we wanted them to do that day. 

“Q. You notified this operator? A. Who was representing the 
Otis Elevator Company, yes, sir. 

“Q. Just a minute, please. This man was sent by the Otis people 
to operate this elevator for your purposes, was he not? A. He was 
the man that the Otis Elevator Company sent there to do 

30 our work, yes, sir. 

“Q. And when he was doing your work he was not doing 



GEORGE A. PULLER CO., ETC. 2 1 

any work for the Otis Elevator Company, was he? A. Not Locke 
himself. 

And when he was doing your work he was subject to your 
orders, was he not? A. In so far as what I saw he was sent there 
to do. 

“Q. That was simply to run the elevator up and down, was it 
not? A. Yes, sir.” 

Said witness further testified on cross examination that when he 
instructed Locke to allow the Robert E. Mackay Company to use 
the elevator on the 9th of August, 1907, he gave him no special 
directions; that he testified at the trial of McCloskey vs. Fuller that 
‘‘he had told Locke that he must receive his orders from the Robert 
E. Mackay Company or Minte, its foreman or the latter’s representa¬ 
tive;” that while the elevator was being used by the Mackay Com¬ 
pany Locke took his signals when to go up and when to go down, 
from Minte, the foreman of that Company; that this painting of 
the shaft was a part of the contract of the Fuller Company; that 
whenever the Fuller Company had not been using the elevator for 
three or four days and wanted to start the sendee again, he would 
call up the Otis Company by telephone at its Washington office on 
Fifteenth Street and ask them to supply that sendee to them and 
he would do that whether they wanted it for their own purposes or 
for their sub-contractors; and the Otis Company would keep an ac¬ 
count of the time they were using the elevator and charge for it. 

On redirect examination said witness testified that the Otis Com¬ 
pany had a couple of men at the building all of the time, main¬ 
tained as a working force in connection with the elevators, whether 
the elevators were being used for the work of the Fuller Company 
or not; there were two elevators and they were there working on 
one or the other. Thereupon said witness further testified: 

“Q. Did you exercise any more supervision or control over 
31 that one man, Locke, than you would over any other elevator 
man in any public building? A. No, only to see that he 
did what he was sent there to do.” 

Said witness further testified on redirect examination that the 
Otis Elevator Company’s elevators were doing other work for the 
Fuller Company besides this painting work on the shaft, the eleva¬ 
tors were supplying general service there in finishing up the build¬ 
ing-including the hoisting of material and taking down rubbish, 
etc.; that whenever the Otis Company was doing work for the 
Fuller Company no passengers were supposed to be carried. 

“Q. Did you ever see any passengers carried up by these elevators 
or by the one which caused this accident? A. Yes, I have seen 
people carried on them. 

“Q. Were they in there under any permission from you? A. 
No, they were not. 

That he only kept a record of the time in connection with this 
elevator sendee in order to check the bills. 

And thereupon said witness further testified as follows: 

“The Court: Now, gentlemen, there are just a few questions 
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that I have it in mind to either suggest to you to ask or to ask my¬ 
self. I will ask them, and if either of you should think that it in¬ 
fringes at all upon your field of what is admissible, I will desist 
but as far as you think they are proper, I will ask the witness to 
answer them, and you notice what they are. 

“Mr. Flannery: Yes, sir. 

“By the Court: 

“Q. You said the operator’s name was Locke? A. Yes, sir. 

“Q. W as he there before your company began to have the use of 
the elevators? A I think he was. He is a general employee of 
the Otis Elevator Company. 

“Q. IIow long had lie been operating the elevator before your 
company had any use of it? A. I could not say on that, because I 
don t remember. 

Q. Do you think he was in that for some time? A. I think he 
oo had been there some time working, installing the machines. 
61 Q \\ ho, if any one, gave any directions as to how large 

a load should be taken up? A. T don’t think anv directions 
were given. It was left to his own discretion. 

Q. I only asked you who, if any one, gave any directions as to 
how large a load should be taken up. If you do not know you 
can sav you do not know. A. No, I do not know anything about it. 

y. Who, if anyone, gave any directions as to the speed at 
which the elevators should run? A. No one. 

“Q. Who, if any one, gave any directions as to when or where 
the elevators should stop? A. Well, that would depend upon what 
he was doing, a whole lot. We were carrying material up to the 
top floor, sometimes, and lie would stop on the 7th or 8th or 9th 

uA °m , ereve . r this matei ?al was to go he was told to stop, 
lo leave it at a certain floor? A. Yes. 

“Q. Was a signal given to him when to stop? A. No- he was 
told to put it off there at a certain door. ’ 88 

“Q. Before he started ? A. Yes, sir. 

( The 2^ rRT: Those are all the questions I have. 

that line?^ ANNERY * ^ ^ y ° Ur TTonor allow rne a 9 lies tion along 
“The Court: Yes. 

“By Mr. Flannery: 

“ Q - the trifd of ‘[ ie ease of MeCloskey vs. The Fuller Com¬ 
pounded to * teStlmony in res P onse questions pro- 

.-, That • V .°. 11 to ] d IxM * e to “bey the order of Minte and his painters 
«h,le operating the said elevator, and the order of the signals when 
the painters vanted to go up and come down, and told Locke to 
obsene the signals that might he given to him, and how the painters 
wanted the elevator operated ’ ” ^ 

mvl D i d Jr teS ! ify that? \ 1 did ; but I should like to 
give a little explanation as to that. 
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“Q. You did give that testimony? A. Yes I did; but I can give 
an explanation as to that, now. 

“Q. All right, sir; go ahead. A. The elevator at that time that 
he is referring to, your Honor, was being used by the Mackay Com¬ 
pany to paint the shaft. There were two men up on the top of 
this elevator, and as they would come down, they would finish up 
a piece of the wall and they probably would want to drop down six 
or eight inches. In doing that one^ of the men on the top of the 
elevator, Mackay’s man, would call down to the operator, Locke, 
and tell him to drop down whatever space they wanted, six inches 
or eight inches, or whatever it was. In that way he had to receive 
his instructions from the men on top of the elevator.” 

And thereupon counsel for defendant admitted that it was not 
claimed by the Otis Company that it ever gave the elevators into 
the custody of the Fuller Company for any purpose they wanted to 
put them to. 

Wilson A. McCloskey testified that he was the same Wilson A. 
McCloskey who_was injured in the accident in the Ilibbs Building, 
August 9, 1907; that he was then employed by the Robert E.’ 
Mackay Company and at the time of the accident was engaged in 
painting the elevator shaft at the top of the elevator; that he sued 
both the Otis Elevator Company and the George A. Fuller Company 
for his injuries; at the time of the accident they had completed the 
painting of the shaft and he told Locke, who was in charge of the 
elevator, to take them up to the second floor so he could get off; 
that Locke started the elevator and when they got up to the second 
floor it kind of paused as if to stop, and when he made an effort to 
get off it started again and the next place he landed was at the 
fifth floor, and his foot was caught between the top of elevator and 
the weights and the tendons were cut off the back of his leg; he 
was on top of the elevator and after it started again he couldn’t get 
off; they had been painting the shaft. 

34 Thereupon counsel for the plaintiff introduced in evi¬ 

dence a part of the record, the declaration, in the case of 
Wilson A. McCloskey vs. George A. Fuller Company and the Otis 
Elevator Company, at Law No. 50,782, and it was conceded by 
counsel for the defendant that the witness was the plaintiff in that 
case, and that the parties to the instant suit, the Otis Elevator Com¬ 
pany and the George A. Fuller Company, were the defendants in 
that case. 

“The Court: The record, of course, is admissible so far as it is 
material to support the allegations of the declaration and will be 
treated as in the case.” 

[Said declaration appears at pages 1, 2 and 3 of the transcript 
of record in the Court of Appeals, in the case of Fuller Company vs. 
Wilson A. McCloskey, April Term, 1910, No. 2153, and under the 
stipulation of counsel hereinafter appearing, it is hereby referred 
to and made a part of this bill of exceptions as fully as if incor¬ 
porated and set out at length herein.] 
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On cross-examination said witness testified that at the time of the 
accident he was employed by the Robert E. Mackay Company, a 
sub-contractor of the Fuller Company and was engaged in painting 
the shaft at the time of the accident; they were using the elevator 
car as a travelling stage or scaffold to go up and down; the car was 
being operated by Locke, moving it up and down; that he would 
call to Locke and tell him where they wanted the car moved to; in 
the course of one of these movements he told Locke to let him off at 
the second floor, and while in the act of getting off, the elevator 
started or was caused to move and he was carried up to the fifth 
floor and his foot was caught there by the weights; and thereupon 
the following questions and answers occurred: 

“Q. At that time were there any passengers in the elevator car? 
A. Were there any what? 

“Q. Were there any passengers in the elevator car? A. I think 
there were. 

“Q. Are you sure about that? A. 1 think there were some in 
there. I am not certain about that. 

35 “Q. 1 mean at this very particular time when you were 

caught, when you were using it? A. I think there were. 
I am not sure about that. There was somebody in there. 

“Q. When you got on top of the car you notified Mr. Locke w’hat 
you were going to do, did you? A. Well, he knew that. I think 
he understood it.” 

And thereupon the plaintiff to further maintain the issues on its 
part joined gave evidence tending to show’ it had paid the sum of 
$6,628.60 in satisfaction of the judgment and taxable costs in the case 
of Wilson A. McCloskev vs. the George A. Fuller Company, Law r No. 
50,782, and defendant s counsel waived proof of costs paid in the 
Court of Appeals and the U. S. Supreme Court, on the appeals in said 
suit; and the plaintiff also introduced in evidence the Docket entries 
in said cause as set forth in Law Docket 55 pages 92 and 517, as fol¬ 
lows: 


Law\ No. 50782. 


“Wilsox A. McCloskey 
vs. 

Geo. A. Fuller and Otis Elevator Co. 


1908, July 

18. 

<< 

18. 

a 

20. 

u 

28. 

Aug. 

11. 

U 

11. 

it 

24. 

Nov. 

20. 

1909, Oct. 

12. 


Appearance, order, Deck & Notice filed. 

Summons (3) and copies (2) deck &c. issued. 

“ “ “ “ served. 

Appearance for Deft No. 2=Plea filed. 
Appearance for Deft No. l=Plea not guilty filed. 
Joinder in issue filed. 

Joinder, note of issue and notice of trial filed. 
Leave to amend deck forthwith & all pleadings to 
stand as pleadings to amended deck 
Jury sw T orn & respited. 
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“ 13. Verdict for deft Otis Elevator Co.—Jury respited 

(M. 52, p. 382). 

“ 18. Jury respited. 

“ 19. Verdict for pl’ff vs. deft Geo. A. Fuller Co. for 

$5,425.00 (M. 52, p. 390). 

“ 20. Motion for new trial, notice & receipt filed (M. 52, 

p. 393). 

“ 20. Judgment on verdict for deft Otis Elevator Co. for 

costs (M. 52, p. 393). 

“ 29. Motion for new trial overruled & Judgment on ver¬ 

dict for Pl’fff for $5,425.00 & int. fr. date & 
costs. Appeal noted. Supersedeas fixed at 
$8,000 (M. 52, p. 403). 

Nov. 1. Appeal bond ($8,000.00) approved & filed. 

1910, Feb. 24. Bill of exceptions signed & filed (M. 54, p. 81). 
1913, May 2. Mandate affirming Judg’t. 

“ 5. Judgment in favor of pffff entered satisfied by 

order of Pl’t’ff”; 

also all of the pleadings in that case, the separate plea of the 
36 general issue by the Otis Company on page 3 of the tran¬ 
script, separate plea of general issue by Fuller Company on 
page 4, joinders of issue by plaintiff on page 4, and leave to plain¬ 
tiff to amend, on pages 4 and 5; also the minutes of the Supreme 
Court of the District of Columbia, Volume 52, page 381, showing the 
impannelling of a jury and at page 382 the direction of a verdict for 
the defendant the Otis Elevator Company; at page 382, judgment 
on said verdict (transcript Rec. page 5, in Court of Appeals) ; on 
page 390 the verdict in favor of the plaintiff and against the George 
A. Fuller Company for $5,425; page 393, the motion of defendant 
Fuller Company for a new trial; and page 403, order overruling 
motion for new trial, the judgment upon said verdict and the appeal 
to the Court of Appeals of the District of Columbia; also the mandate 
of the Court of Appeals showing the affirmance of said judgment by 
the Court of Appeals and by the Supreme Court of the United States; 
also from the record of said cause the instructions given to the jury 
at the end of the case against the Fuller Company as showing what 
matters were submitted to the jury for determination (transcript 
Rec. pages 58-62, Court of Appeals, No. 2153) ; and the testimony of 
the elevator operator, Locke, in the case of McCloskey vs. Fuller 
Company, not as proof of the substantive facts but to show what the 
jury in said case had before it when the case was decided as relating 
to the Fuller Company (appearing in transcript in Court of Appeals 
case No. 2153, Rec. pages 50-53). 

Thereupon counsel for the defendant admitted that after the ver¬ 
dict was rendered in said original case in favor of the Otis Elevator 
Company both said Company and its counsel withdrew and took no 
further part in the defense of that case and had no further control of 
it, although one representative of the Company was recalled to the 
stand, by counsel for the Fuller Company, according to the record. 

It was further agreed by and between counsel that said transcript 

4—2829a 
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of the record in the original case might be used in this case wherever 
the subject matter was admissible. 

Thereupon counsel for the plaintiff announced his testimony 
closed. 

Thereupon the defendant, to prove the issues upon its part 

37 joined, offered in evidence the transcript of the record in the 
Supreme Court of the United States in the case of George A. 

Fuller Company vs. Wilson A. McCloskey, No. 176, October Term, 
1912, filed November 22, 1912, (which transcript of the record in¬ 
cluded the record in the Court of Appeals of the District of Columbia 
in said case No. 2153, April Term, 1910)—being a complete record 
ot the testimony and proceedings in said original cause under the 
declaration filed July 18, 1908, in the case in which Wilson A. Mc¬ 
Closkey was plaintiff and the George A. Fuller Company and the 
Otis Elevator Company, Corporations, were defendants—in support 
of the plea of res judicata interposed by the defendant in the case 
at bar, and also for the purpose of showing the facts that had been ad¬ 
judicated in the Court of Appeals and the United States Supreme 
Court and the points of law which the Court decided in the first case, 
out of which this second action grows. 

And counsel for the defendant for the purpose of showing that the 
Fuller Company, in the Court of Appeals and in the Supreme Court 
of the District of Columbia, after the Otis Company was let out of the 
original case, had assumed the attitude that the services of Locke had 
been transferred from the Fuller Company to the Mackay Company, 
and that the fuller Company having adopted that attitude was now 
estopped from changing its position and claiming to recover over 
against the defendant in the case at bar, also offered in evidence the 
following extract from the brief of counsel for the Fuller Company 
filed in the Court of Appeals of the District of Columbia in said 
original case: 

“On this state of the evidence the court below took the view that 
that was a transfer of Locke from the service of the Otis Company 
into the service of the Fuller Company for the time being. Wq 
may assume that to be the fact and the law.” 

[To which offers, except the judgment of the Court of Appeals, 
plaintiff’s counsel objected upon the ground that there is nothing 
res adjudicata between the plaintiff and the defendant in this case 
occurring by reason of the judgment ii) the McCloskev case rendered 
upon the verdict for the Otis Elevator Company at the end of plain¬ 
tiff’s case, on the ground also that anything which the Court of Ap¬ 
peals may have said as between the Otis Elevator Company 

38 and the George A. Fuller Company on the status of the case 
there, was res inter alios acta, and in so far as these two parties 

are now concerned, and particularly the George A. Fuller Com- 
pany, it would have the effect of a judgment coram non judice; that 
being the status, it was urged that the transcript (other than what 
the plaintiff offered) and the brief and the opinion of the Court of 
Appeals were not admissible under the defendant’s plea of res ad¬ 
judicata; that the relations between the Otis Elevator Company and 
George A. Fuller Company remain open for determination in this 
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court and cannot be res adjudicata, the judgment not being in bar 
between the plaintiff and the defendant in this case, nor may be 
offered by way of estoppel, because they were not adversary parties 
in that proceeding; also that the judgment in favor of the Otis Com¬ 
pany in the McCloskey case was not a judgment rendered against the 
plaintiff in this case; also upon the ground that under the defend¬ 
ant’s plea of res adjudicata a certain judgment was set up and the 
record which is now offered varies from the facts set forth in that 
plea and shows that there was no such judgment as pleaded; also 
upon the further ground that each of the matters offered is irrele¬ 
vant and immaterial.] 

But the Court overruled the objection of plaintiff’s attorney and 
admitted the whole of defendant’s said offer, but not as evidence 
under the defendant’s plea of res judicata, the court stating that it 
was not a matter of res judicata, and it would hold so. 

38V2 The aforesaid transcript of the record is in the words and 
figures following, to wit: 

39 Transcript of Record. 

Supreme Court of the United States, October Term, 1912. 

No. 176. 

George A. Fuller Company, Plaintiff in Error, 

vs. 

Wilson A. McCloskey. 

In Error to the Court of Appeals of the District of Columbia. 

Filed November 22, 1910. 

(22,414.) 

40 (22,414.) 

Supreme Court of the United States, October Term, 1911. 

No. 444. 

George A. Fuller Company, Plaintiff in Error, 

vs. 

Wilson A. McCloskey. 

In Error to the Court of Appeals of the District of Columbia. 

IN ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 

Index . 

Page 


Caption . 1 

Transcript from supreme court of the District of Columbia. 1 

Caption . 1 

Declaration . 1 








28 


OTIS ELEVATOR CO., ETC., VS. 


Notice to plead. 3 
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Motion of George A. Fuller Company for new trial overruled; judg¬ 
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42 In the Court of Appeals of the District of Columbia. 


No. 2153. 


George A. Fuller Company, Appellant, 

vs. 

Wilson A. McCloskey. 


Supreme Court of the District of Columbia. 
At Law. No. 50782. 


Wilson A. McCloskey, Plaintiff, 

vs. 

George A. Fuller Company and Otis Elevator Company, Cor¬ 
porations, Defendants. 

United States of America, 

District of Columbia, w: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

Declaration and Notice to Plead. 

Filed Jul- 18, 1908. 

In the Supreme Court of the District of Columbia. 

Law. No. 50782. 

Wilson A. McCloskey, Plaintiff, 

vs. 

George A. Fuller Company and Otis Elevator Company, Cor¬ 
porations, Defendants. 

The plaintiff, Wilson A. McCloskey, sues the defendants the 
George A. Fuller Company, a corporation, and the Otis Elevator 
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Company, a coloration, for that heretofore, to wit, on the 9th day 
of August, 1907, and for some time prior thereto, the said defend¬ 
ant. the George A. Fuller Company, was engaged in the 
43 building, erection and completion of a certain building in 
the city of M ashington, District of Columbia, known as 
premises No. 723 15th Street. N. \Y. wherein was located an elevator 
shaft or an enclosed open space, extending from the bottom floor of 
said building to the upper story thereof, and in said elevator shaft 
was a certain elevator, which said elevator had as its motive power 
e ^ t ' ^ ^ ^1 was moved up and down the elevator shaft or en¬ 

closed space from the bottom of said building to the top thereof, 
said elevator shaft containing openings at each floor for passengers 
to get on and off; that in order to balance said elevator large weights 
are provided, which are attached to said elevator by means of steel 
cables, which said weights move along and near to the side of said 
elevator between the said elevator and the wall enclosing said open 
space known as the elevator shaft, so that as the elevator moves up. 
the weights move down and vica versa as the elevator comes down, 
and so that at the fifth story of said building which is ten stories in 
height the elevator and weights meet, and the plaintiff says that the 
said George A. Fuller Company then and there employed a certain 
other company known as, to wit. Robert E. Mackay Company to 
paint the said elevator shaft in its various parts, and that said Rob¬ 
ert E. Mackay Company entered upon such work and the plaintiff 
says that he was then and there in the employ of the said Robert 
E. Mackay Company and was by them directed to do the manual 
work of the painting of said shaft, as aforesaid, and that he then and 
there, to wit, on the day and year aforesaid was engaged in such 
work; that in order that the said Robert E. Mackay Company, its 
agents and employees might more conveniently and expeditiously 
paint the said elevator shaft as aforesaid, the said George A. Fuller 
Company entered into an agreement with said Robert E. Mackay 
Company for hire, to operate said elevator, so that said company's 
employees might stand on top of the elevator and that it might be 
lowered or raised as was necessary in the painting of said shaft and 
to start and stop said elevator whenever and wherever requested bv 
this plaintiff, so that he might continue to paint or to alight from 
said elevator; that in pursuance of said contract for use of said ele¬ 
vator, the defendant the George A. Fuller Company, employed the 
Otis Elevator Company to run and operate the said elevator, to start 
and stop the same at such times and at such places during the time 
that said elevator shaft was being painted as this plaintiff or any 
other employee of said Robert E. Mackay Company, who might be 
engaged in the painting of said shaft, might designate; that it then 
and there became and was the duty of it. the said George A. Fuller 
Company to so operate or cause to be operated said elevator, as the 
said plaintiff’s employer of any of its employees engaged in said 
painting work might designate, and not to start the said elevator, 
or if started, not to carry said elevator farther than might be desig¬ 
nated as aforesaid, and it then and there became the duty of the said 
defendant Otis Elevator Company, to execute the requests of the 
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the second floor, requested the ^iid ,lJr °u th f nr ?! evator > Mow 
pany, its servants and employ^, to K ton 'll . 0t ! s Elevatar Com- 

«oor, ih,i h e migi,, J tCJZntMll? ZT' 

A i t r ,r id , **“ “*" ;,?«£,*£ t 

s sr^ss *s2i "i-s -v^t a”s,t.' 

floor; that by reason of qioh pa^U ° ^f. same at the second 

ness the plaintiff’s rmht lei? was n ^^^ 1 ^ en , ce an d reckless- 

■he Iron Wi .fa£id‘fn ’VST E* 

was permanently severed nt nr ak^, 1+ i mat one 0 t the tendons 

jfl^arts^wsts «®r? 

tempered and remained so for a W time to wP f;' a i’ dlS ' 
the present time and «till «nffWo - n ' . ’ * rorn saj d day to 

pain from said hurte; Sat he nns t 00 .*’ t,n " e , to * great 
prived of the free use of the said leg by the said iniuiW 6 V?' if d ®,' 
injuries are of a permanent character; that by reCn of tbA^ 
and injuries aforesaid, he has been prevented , the hurts 

nently prevented from pursuing his trade tW nf ■ }* per ' na ’ 
and will be permanently disabled and nreyent^d f a P ainter ; anr ^ 1S 
occupation requiring manual labor - and the nuf? P urp uing any 
great expense" to wft, in the ‘um of $ 5 Vo in P lC aLmptSZr ‘ ‘°f 

tt sum -f * 

claims of the defendants the sum of $ 10 , 000 ,Asides S Rif 

S. V. HAYDEN, " ' 

Attorney for Plaintiff.. 

The defendants are to plead herein «n „„ i,„r „ 
day, exclusive of Sundavs P and legal holidays nee' 6 • 16 t ". entleth 
day of sen-ice hereof; otherwise judgment ” ’ urnn 8 after the 

S. V. HAYDEN, 

Attorney for Plaintiff. 

Separate Plea of the Otis Elevator Company. 

Filed Jul- 28, 1908. 

***»»* 

* * 

en.itkd »« „ y , t “ “» ■>»» 

McKENNEY & FLANNERY, 

A ttorneys for the Defendant 
the Otis Elevator Company. 
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45 Plea of Defendant George A. Fuller Co. 


Filed Aug. 11, 1908. 

******* 

Now comes the defendant George A. Fuller Company and for a 
plea to the declaration in the above entitled cause, says that it is not 
guilty in manner and form as in the said declaration alleged 

EDW. S. DUVALL, Jr., 

Attorney for Defendant the 
George A. Fuller Company. 


Joinder in Issue upon Plea of Otis Elevator Company . 


Filed Aug. 11, 1908. 


* * * * 

The plaintiff joins issue on the 
Elevator Company. 


* * * 

plea of the defendant, the Otis 

S. V. HAYDEN, 

A ttomey for Plaintiff. 


Joinder in Issue to Plea of Defendant George A. Fuller Company. 

Filed Aug. 24, 1908. 


******* 

The plaintiff joins issue on the plea of the defendant, the George 
A. Fuller Company. 


S. V. HAYDEN, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 


Friday, November 20, 1908. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

Upon consideration of plaintiff’s motion filed herein he is hereby 
granted leave to forthwith amend the writ and his pleadings herein, 
viz: 1. By striking out the name “Willien” where the same appears 
therein and inserting the name “Wilson” in lieu thereof. 

46 2. In the twentieth line of the third folio of plaintiff’s 

declaration, after the word “plaintiff” strike out the word 
“left” and insert in lieu thereof the word “right,” and after the word 
“his” in the twenty-third line of the same folio strike out the word 
“left” and insert the word “right.” 

And it is further ordered that the pleadings of the defendants 
be allowed to stand as though filed to the plaintiff’s declaration as 
amended. 
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Memoranda. 

October 13, 1909.—Verdict for Defendant, Otis Elevator Com¬ 
pany. 

October 19, 1909.—Verdict for Plaintiff for $5,425. against 
George A. Fuller Co. 


Supreme Court of the District of Columbia. 

Wednesday, October 20th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

It appearing that under the Rule of Court, judgment on verdict 
should be entered herein in favor of the Otis Elevator Company, one 
of the defendants, it is so ordered. Wherefore, it is considered that 
the plaintiff herein take nothing against said defendant Otis Ele¬ 
vator Company, that said defendant go hereof without day, be for 
nothing held, and recover of plaintiff its costs of defense to be taxed 
by the clerk, and have execution thereof. 

Friday, October 29, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

Now comes on for hearing defendant’s motion for a new trial 
herein, upon consideration whereof, it is ordered that said motion 
be, and the same is hereby overruled and judgment on verdict is 
ordered. Wherefore, it is considered that the plaintiff herein re¬ 
cover of defendant herein, the sum of Five Thousand Four Hun¬ 
dred and Twenty-Five Dollars, for his damages as aforesaid as¬ 
sessed, with interest from this date, together with costs of suit to be 
taxed bv the clerk, and have execution thereof. 

From the aforegoing, the defendant by its attorneys, in open 
court, notes an appeal to the Court of Appeals of the District of 
Columbia. 

Thereupon, upon motion of defendant the penalty of a bond to 
operate as a supersedeas, is hereby fixed in the sum of Eight Thou¬ 
sand Dollars. 

47 Memoranda. 

November 1, 1909.—Appeal bond approved and filed. 

December 13, 1909.—Bill of Exceptions submitted and time to 
file record in Court of Appeals extended from time to time to and 
including March 15, 1910. 
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Supreme Court of the District of Columbia. 

Thursday, February 24, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause and heretofore submitted herein now orders 
the same of record nunc pro tunc. 

Bill of Exceptions. 

Filed Feb. 24, 1910. 

******* 

Be it remembered, that at the trial of this cause before the Hon¬ 
orable Chief Justice Clabaugh of the Supreme Court in and for the 
District of Columbia, and a jury regularly empannelled and sworn 
^ trv t e issues ending between the plaintiff and the defendants, 
counsel for the plaintiff, to maintain the issues on his part joined, 
produced as a witness ITelge O. II. Murray, who, having been first 
duly sworn, testified that he was a draftsman and that he made a 
drawing of the east elevator in the Hibbs Building at 723 15th 
Street Northwest in this City. That said drawing is hereto an¬ 
nexed. That the top of the elevator, from measurements made by 
him, was twelve inches in height and dome shaped; that the ex¬ 
treme measurement of the elevator was four feet eleven and one-half 
inches in width and depth with a flat surface or rim six and one-half 
inches in width, on top of the elevator and lying between the dome 
and the four edges of the top; at the top of the elevator and secured 
thereto were two sets of cross beams, one set arranged diagonally 
of the other and intersecting at the center of the top of the car; that 
the width of one set of cross-beams was ten and one-half inches and 
the width of the other set two inches and that from the top of the 
beams to the rim or flat surface of the roof of the elevator was thirty- 
three inches while it was twenty-seven inches from the said flat sur¬ 
face to the bottom of the beams: that the counterweight of the ele¬ 
vator was twenty-eight inches in width and operated with one inch 
of clearance between it and the rim or flat surface aforesaid, the said 
counterweight being located on the east side of the car; that 
48 to the south of the counterweight there was a space of seven¬ 
teen inches on the aforesaid flat surface or rim measuring to 
the front edge of the top of the car ; that the dome was of sheet metal 
and that the entrance to the car, viewing the top in plan, was in the 
south side. 

Upon cross examination, by counsel for the defendant the George 
A. Fuller Company, the witness testified that the elevator tracks 
were located in opposite corners of the shaft, one set of tracks being 
at the back thereof and on the same side with the counterweights 
while the other set was located at the front of the shaft, both sets 
being in line with the wider set of cross-beams. 
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Upon cross examination by counsel for defendant, the Otis Eleva¬ 
tor Company, the witness also testified that the elevator top was all 
closed and that on top of the dome there was a surface two feet 
square. 

Upon further cross examination, by counsel for defendant, the 
George A. Fuller Company, the witness testified that the aforesaid 
cross-bars were fixed to the car by being supported on the top thereof 
and to one set of said cross-bars were connected the shoes that slide 
upon the elevator tracks; and the distance on the aforesaid rim from 
the front of the car to the weights measured seventeen inches. 

The examination of said witness being concluded, Wilson A. 
McCloskey, plaintiff, was produced as a witness in his own behalf 
and testified as follows: 

That he is the plaintiff in this case. In the month of May, 1909, 
he examined the elevator that has just been described in the Hibbs 
Building. It is in the same condition now that it was on August 9, 
1907; that he is a painter thirty-six years old employed on August 
9, 1907, at the Ilibbs Building, 723 15th Street; that he was paint¬ 
ing the elevator shaft. They were painting the east shaft. They 
commenced on the tenth floor and worked down. They had finished 
their work as far as they could, down to the bottom floor without 
working under the elevator. He asked Joe (meaning Mr. Locke) 
to take them up to the second floor and to leave them off there so 
they could get under the elevator and go down to the bottom floor. 
Locke started the car and when he got to the second floor he made 
a pause as though he were going to stop the car and all at once he 
started again and before witness could regain himself he was fast 
in the weights. He was standing right where he had finished on 
the east side of the elevator between the weight and the opening 
that is the front door. Witness then indicated this point on the 
drawing. He was standing with one foot behind the other on the 
six inch ledge or rim. The elevator paused at the second floor and 
then the operator ran him into the weights on the fifth floor. When 
they got to the second floor and made no effort to stop, witness 
changed the brush under his arm and went to make an effort to 
open the door. He had stopped the car, you might say, had sort 
of come to a pause and all of a sudden he started the car up. That 
threw witness off his balance and before he could regain himself he 
was in the weights—caught between the weights and the top of the 
car. He was held in that position just about five minutes. Mr. 

Renner, the man who was working with him on the car, 
49 helped to extricate him. Witness had a paint box and stip¬ 
pling brush in his hands. The leaders were completely cut 
off the back of his leg and his heel was smashed. The bones were 
broken. He was taken to the Emergency Hospital and was there 
about six weeks or may be eight weeks. He then went home and 
remained at home two weeks and then went to the Providence Hos¬ 
pital for a skin grafting operation. He remained at that hospital 
eight weeks and then went home and kept going to the dispensary 
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of the Providence Hospital for treatment. Later on, on the 6th day 
of June, he went to the Garfield Hospital and was there four weeks, 
in the year 1908. Since then he went to the Garfield Hospital last 
winter and was there about eight weeks. The tendon was severed 
and the bones of the heel were broken. The effect is that he is not 
able to do any work and not able to be on his feet much. He has 
an iron shoe or an iron sole to enable him to get around at all. At 
this point the witness exhibited his injured foot to the jury. He 
has not much use of his foot now. It swells up and pains him 
when he is on his foot for any length of time. At this time the 
wound is open and discharging. Since receiving the injury he has 
not done any manual labor and has not been able to. He tried but 
could not do it. He is now a night watchman at the Central Union 
Mission, getting two dollars a week, hut got only one dollar at first. 
His wages as a painter were twenty-one dollars a week. He is also 
a paper hanger. He spent about $175 on account of his injuries. 
When he went to the hospital he was there in the free ward, except 
at Providence Hospital. While there he paid one dollar per day. 
At the Emergency, Dr. White was Superintendent. At the time of 
the accident he was working for the Mackay Company of New York. 
A man named Locke was running the elevator. Witness knew him. 
The Mackay Company was doing the painting in the Hibbs Build¬ 
ing. A couple of men \yere in the elevator at the time. He does 
not know who they were. Witness did not exercise any control over 
the operator. He had nothing to do except to inform the operator 
where he wanted to go and where he wanted the operator to take him. 
That is all he had to do with the operating. He told the operator 
that he wanted to stop at the second floor. He told the operator 
to take them up to the second floor and leave them off; that they 
wanted to get underneath the elevator. They were on top of the car 
and wanted the operator to take them to the second floor and get 
off so as to ride down to the bank floor and get out and get under 
the elevator to go to work. Mr. Renner stood on the south side of 
the car next to the door. 

Upon cross examination by counsel for the defendant, the Otis 
Elevator Company, the witness testified as follows: 

Q. How long had you been working on the elevator shaft? A. 
That morning, you mean? 

Q. No; I mean altogether. A. I don’t remember; I worked at 
different times. 

Q. Can you not tell us whether you had been working there cov¬ 
ering a period of a week or two weeks or three weeks? A. 
50 You see it was a day and then half a day and back and forth 
so on, and I could not recall exactly. 

Q, This accident happened on what day? A. On the 9th of 
August, 1907. 

Q. And when did you go to the Hibbs Building and begin to 
paint the elevator shaft? A. 1 could not tell that. 

Q. You had been at work about the shaft for about three weeks, 
had you not? A. I worked there at different times. 
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Q. And you were using the elevator-car in painting the shaft, 
were you not? A. Yes, sir. 

Q. As a sort of travelling stage, going up and down? A. Yes, sir. 

Q. How many painters worked with you on the shaft? A. Some¬ 
times there were four of us. No, there were only two of us on the 
inside, only two on the inside. 

Q. Who was the boss of the men who were working on the inside? 
Q. Who was the boss pf the painters? Robert Minte. 

Q. What is his position with the McKay Company? A. He was 
foreman. 

Q. Was he inside the shaft working on the car with you? A. 
No sir. 

Q. Who was in charge of the men while they were working on 
the shaft? A. Well, I most generally was; I was in charge that day. 
That is, I directed them. 

Q. Yes, you directed them that day. Minte would tell you what 
to do and then you would tell the men? * A. No, he didn’t tell me; 
he simply told us to go in there and paint the elevator and touch up 
the spots, and of course one or the other of us had to give the com¬ 
mands or instructions. 

Q. So that day you were giving the instructions or commands? 
A. Yes, sir. 

Q,. And you were the one who told the elevator operator how to 
move the car up or down as you wanted it moved. Mr. Renner 
didn’t do that, but you did it that day, did you not? A. I asked 
him that time. I don’t know whether Renner asked him or not. 

Q. Renner was working with you? A. Yes sir. 

Q. Had you finished all your painting on the shaft that morning? 
A. No, sir. 

Q. The roof of the elevator was a closed roof, was it not? A. It 
was a sheet iron top, I believe. 

Q. And there was no way of your being seen by the elevator 
operator from the inside of the car, was there? A. No, sir. 

Q. To communicate with the elevator operator you would have 
to call to him, would you not, in a loud voice? A. Speak in a loud 
voice? It was very easily heard. It was open all around the car. 

Q. That is, it is open on one side, is it not? A. Well, it is open 
on the front. I dm’t know about the sides, whether there is lattice 
work on the sides or not; I don’t recall that. 

Q. Is it not a fact that there are two cars running up in twin- 
shafts? A. Yes sir. 

Q. With an open-lattice work around the doors and simply 
51 an opening between the two cars, and the balance is brick 
work masonry? A. Yes sir. There are cross-beams along 
between the cars. 

Q, How long had this elevator operator been operating the car; 
had he been there all the time, all the three weeks that you were 
employed on the shaft? A. I think so. 

Q. You knew him pretty well, didn’t you? A. Yes sir. 

Q. You knew him well enough to call him by his first name? 
A. Joe; yes. 
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Q. And he called you by your first name? A. I don’t know what 
he called me. I guess he called me Mac. 

Q. Was anybody present when you told Locke, the elevator 
operator- A. Mr. Renner was right by me. 

Q. Mere you inside the car; I mean were vou on top of the car 
then, or outside the shaft? A. On top of the car. 

Q, Where were you on the first floor? A. On top of the car at 
the first floor. 

Q, And you wanted to get off at the second floor? A. Yes, sir. 

Q. And the roof of the car was pretty close to the second floor, 
was it not? A. It was perhaps ten feet; I could not say. May be it 
was ten feet, but that would be a guess. 

Q. Did Locke hear what you said? A. He must have; he started 
the car. 

Q. Did he make any response to vou? A. I could not say 1 
don’t recall. 

Q. Did you make any effort to find out whether Locke under¬ 
stood you wanted to get off at the second floor? A. No: I didn’t 
make any effort because I would tell him in a distinct, loud voice 
where I wanted to go, and he would take us there. 

Q. So you called to him that you wanted to get off at the second 
floor and when you started you assumed that he heard what vou 
told him? A. Yes, sir. J 

Q* But you cannot say positivelv that Locke did hear vou? A 
I don t know what he started the car for if he didn’t hear me. 

Q. If you had not given instructions at all. and somebody was 
getting on - A. He was not supposed to carrv passengers when 
we were working there. 

Q. And he was not supposed to operate the car without receiving 
a direction from you, was he? A. I don’t think so, not when we 
were in danger up there all the time. 

Q. He was only to take the car up and down when vou told him 
to do it, was he not? A. Yes sir. 

Q. And on this occasion you told him you wanted to get off at 
the second floor? A. Yes sir. 

Q, That would require the moving of the car how manv feet? A 

I suppose ten or twelve feet. I could not say, but it would be along 
there somewhere. 

Q. Was Mr Renner standing on the rim of the ear. or standing 
on the flat surface on top of that dome? A. He was on the rim 

y. How big was that flat surface on the dome of the car? \ tin 
on top? ' F 

Q Y feet A ‘ 1 d ° n t kn ° W: but 1 don,t think is over three 

52 Q. Three feet square? A. Yes; 1 don’t know whether it 
is that much. 


Q, That was about twelve inches above the rim where vou were 
Hke'that ^ * believe it is twelve or fourteen inches or something 

Q. And this rim was only about six and a half inches wide’ A 
Yes sir. 
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Q. That is, there was a distance of about six and one-half inches 
between the side w T here the weights ran up and down and the 
rounded part of the dome? A. How is that? 

Q. This ledge was about six inches from the side where the 
weights went up and down to the rounded part of the dome was it 
not? A. Six and a half inches, I believe. 

Q. What were you doing while standing there? A. I just finished 
my work where I stood, and as I only had a few feet to go I asked 
him to carry us up there. 

A. In working on top of the car in that shaft off and on during 
three weeks you had seen where the weights hung and where they 
passed, had you not? A. Yes sir. 

Q. And you knew they passed about the fifth floor somewhere, 
did you not? A. Yes sir. 

Q. That is, the weights of the car, ascending and descending 
would meet al>out the fifth floor? That is, the weights passed about 
the fifth floor? A. Yes sir; the fifth floor. 

Q. On which side of the shaft were the weights? A. They were 
on the east side. 

Q. That was the side you were standing on? A. That was the 
side I was standing on. 

Q. Did you not regard that as a rather dangerous place to stand, 
the east side of the car where the weights were? A. Not where I 
was standing; I was standing with my feet in, in the clear. 

Q. Were you talking to Renner? A. I don’t know that I was, 
not then. 

Q. Had Locke, at any time during those three weeks, ever re¬ 
fused to start the car and stop the car and run it when you wanted 
to go up and down? A. No; I don’t think so; I don’t know whether 
he had or not. 

The Court : I did not catch that. 

Mr. Flannery: I asked him whether Locke had ever refused to 
start the car or stop it when he asked him to, in obedience to his 
directions, and he savs he thinks not. 

7 %j 

By Mr. Flannery: 

Q.. Well, if he had done so, you would remember it, would you 
not? A. Sir? 

Q. If he had refused to take you up or bring you down you would 
remember it, would you not? A. I think so. I don’t remember it. 

—. And to the best of your recollection he did not do it? A. Not 
to my knowledge. 

53 Q. What sort of an elevator was it? A. It was an Otis 

Elevator? Is that what you mean; the make of the elevator? 

Q. No; I mean was it an electric elevator or what is called a 
hydraulic elevator? A. It was an electric, I think; I am not cer¬ 
tain that it was an electric elevator. 

Q. While you men were working around there the elevator was 
operated at a very low rate of speed, was it not? A. I think it ran 
just about the same as it does now. It runs pretty fast. 

Q. If it was running the same as it does now, how could you 
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paint the shaft from the dome to the elevator? A. How could we? 

Q. Yes. A. Why, the elevator was standing still when we were 
working. 

Q. But when you were touching up this elevator shaft, a spot here 
and a spot there, it was running very slowly, was it not? A. He 
would raise me up or drop it down a couple of feet, wherever we 
wanted — go, and then we would stop just at the spot we wanted 
to be. 

Upon cross examination by counsel for the defendant the George 
A. Fuller Company, witness testified as follows: 

Q. How long were you working inside the elevator shaft the day 
of the accident? A. The morning of the accident? 

Q. Yes. A. I don't remember, but 1 think about nine o’clock or 
half-past nine. 

Q. What time did you go to work? A. Half-past seven. 

Q. What work did you do before you went to work in the eleva¬ 
tor shaft? A. I don't understand your question. 

Q. You say that you started to paint the elevator about nine 
o’clock. A. No; about half-past seven. 

Q. 1 misunderstood you, then. What time did this accident 
occur? A. It was about nine or half-past nine; 1 could not tell 
exactly. 

Q. How many coats did you put on that elevator shaft or on the 
wall? A. Well, I helped put on different coats. 1 don’t know how 
many were put on. 

Q. How long were you engaged in helping to put on different 
coats? A. I could not recall that. I worked there from time to 
time. 

Q. Was it two or three days or a week? A. I expect it was per¬ 
haps a week. 

Q. Was it more than a week? A. I could not say. 

Q. Could it have been more than a week? A. 1 could not say. 

Q. After you put on the different coats, you said you did some 
touching up. What did that consist of? A. The spots on the wall 
where plaster had been broken out and plastered up. 

Q. And that required you to direct the elevator operator to go up 
and down very slowly, did it not? A. 1 didn't ask him to carry me 
very slowly. 

The Court: You are going over the same thing. 

Mr. Duvall: This is more particularly as to the work he did 
that particular day. But will change that line of examination. 

54 Q. At any time that you were working on that elevator, 

did you have it held in one position for any length of time? 
A. It would be held there until we got through painting. 

Q. Now, on this day, when this accident occurred, you say you 
dropped from the tenth floor to the first floor touching up spots, 
and then at the first floor you say you wanted to go to the second 
floor to get off. A. Yes, sir. 

Q. And you say that there was a pause at the second floor and 
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you reached to open the door; is that correct? A. I don’t know that 
I reached. I placed the brush under my arm. I had a paint box 
and a paint brush under my arm, a stippling brush; and I made an 
effort to get ready to open the door, but I don’t think I reached. 

Q. What did the effort consist of? A. Changing the brush under 
my arm. 

Q. And the elevator was still in motion? A. It was just about to 
stop, and I made the change and it started again. 

Q. It was still moving? A. It stopped and started. 

Q. What length of time did that consume, that stopping and 
starting again? A. I could not tell you. 

Q. Whom did Lock work for, do you know? A. He was work¬ 
ing for the Fuller Construction people, I understood. 

Q. You understood that? A. Yes sir. 

Q. Do you know whom he was working for? A. I am prefty 
sure of it. He told me so. 

Q. How do you know that? A. He told me he w r as. 

Q. Locke told you he was? A. He said he was paid by the Fuller 
people. 

Q. When did he tell you that? A. He told me that in the pres¬ 
ence of Mr. Hayden. 

Q. When was that? Will you tell me when this was that you had 
that conversation? A. I cannot recall, but it was dowm to the Mun- 
sey Building. 

Q. Was anyone else present besides Mr. Hayden and yourself? 
A. No; and Mr. Locke. 

Q. Where did your painters keep your materials while you were 
working there? A. We had been keeping them on the fifth floor, 
but the shop had been moved to the other building. 

Q. Did you have any materials stored in this building on the day 
of the accident? A. No sir. 

Q. You say that the elevator went beyond the second floor. What 
effort, if any, did you make to have the elevator stopped? A. What 
effort did I make? 

Q. Yes. A. Nothing more than to ask him to leave me off at the 
second floor. 

Q. I mean when you found that the elevator was going beyond 
your destination, what effort did you make to have him stop it? A. 

I didn’t pretend to make any effort. He started with a jerk and 
threw me out of balance, and before 1 could get up 1 was fast in the 
weights. 

Q. You mean you had no time between passing the second 
55 floor and the fifth floor to do anything to stop the elevator? 

A. That is a short distance from the second floor to the 
fifth floor. 

Q. You made no outcry whatever when you lost your balance? 
A. It confused me and I didn’t have any chance to make any out¬ 
cry. 

Q. Did Renner say anything? A. Renner didn’t know what to 
think about it. I don’t think he did. 
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Q. You know where the tracks are that that car ran on? A. I 
know where they are, but I don't know whether I can locate them. 

Q. Who painted those tracks on the outside? A. Well, I think 
I helped to do it, although I could not say. 

Q. And you knew that elevator weights were located very close 
to those tracks? A. Yes sir. 

Q. And you knew that they passed the car between the fourth and 
fifth floors? A. Yes sir. 

Q. Near the fifth floor. Did you ever have occasion to use the 
cross-bars over the top of that car while painting the shaft? A. Did 
I ever have occasion to use the cross-bars? 

Q. Yes, for a place to stand. A. No; we never made use of them. 
\ Q. You never used them? A. We sometimes would hug up .in 
there. 

Q. You never got on top of the cross-bars? A. No sir; I don’t 
remember that. 

Q. Why, on this occasion, did you not stand on the cross bars 
instead of standing on the ledge? A. No, sir; I stood on the ledge. 

Q. Was not the cross-bar there a better place to stand or sit? A. 
No, sir. 

Q. Why not? A. It was 33 inches high, and it was narrow, and 
you would get up there and there would be no place to balance your- 

klf. 

Q. And you could not perch up on those cross-bars and catch 
hold of the cable and be in a safe position? A. Well, I don’t know. 
I suppose I could have got in- 

Q. No; I don't mean to get in. I mean to sit up on the cross¬ 
bars. A. No sir. 

Q. It would be trouble to pull yourself up there, would it? A. 
It would be quite a load when you had your hands full of stuff. 

Q. Where was your left foot, Mr. McCloskey? A. My left foot? 
That was as far as I could get it along towards the south corner of 
the car, like I was standing on the east side. 

Q. Show just exactly the position that your right foot maintained 
towards the car; was it at right angles to the edge of the car? A. I 
stood like that (indicating), on the ledge. 

Q. It was at right angles to the ledge of the car wasn’t it; it was 
not on a slant? A. It was on a slant, yes; along on a six-inch piece. 

I was trying to get my foot over. 

Q. I understand that, but was your foot straight across the ledge 
or was it on a slant with the ledge? A. Lengthwise. 

Q. Lengthwise or crossways? A. It was lengthwise as much as I 
could twist my feet around to have it. 

Q. Was your left foot on the south side of the elevator or 
56 the east side? A. My foot was on the side of the doorway; 
just like that (indicating). 

Q. Turn around to that second figure. I don’t understand 
whether your left foot was on the left side there. You see the second 
figure there. A. My left foot was right here (indicating). 

Q. Which way was the toe pointed? A. Towards the door. 
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Q. Which way was the toe of the right foot pointed? A. The 
same way. 

Q. Towards the door? A. Yes sir. 

Q. What were you holding on to? A. I was not holding to 
nothing; there wasn’t nothing to hold to. 

Q. Is it not a fact that Mr. Locke used to repeatedly warn you to 
look out for those weights while you were riding on top? 

Mr. Hayden: Objected to. 

A. Never; he never did. 

The Court: He savs he never did. 

%j 

By Mr. Duvall: 

Q. Were you not warned just before this car started up to look 
out for the weights? A. No sir. I always told the men working 
there to look out for the weights and was careful myself. 

Mr. Duvall : I want to ask the witness to identify a signature on 
these cards. Do you want to look at them, Mr. Hayden? I think 
you have seen those. 

Mr. Hayden : Yes; these are all right. 

By Mr. Duvall: 

Q. Now, I will ask you to take these time cards and look them 
over and see if those cards contain your signature. Is that your 
signature on the first card (handing witness a card)? A. (After 
examination.) That is my signature. 

Q. Look at the time on that and tell me if that is correct. The 
date of that card is June 17th, is it not? A. Yes sir; June 17th. 

Q. How many hours of work that day? A. Eight hours. I could 
not recollect whether that is correct or not, but 1 expect it is. 

Q. You were paid for eight hours that day? A. Yes sir. 

Q. You worked eight hours on the 17th of June in the Hibbs 
Building? A. Yes sir. 

Q. Is that correct? A. Yes sir. 

Q. And you were paid for eight hours? A. Yes sir. 

Q. Look at the next card. A. June 18th. 

Q. Eight hours that day? A. Yes sir. 

Q. Is that correct? A. I suppose it is. 

Q. And you were paid for eight hours? A. I expect so. 

Q. If you are in doubt about that, say so. A. I would not swear 
to it, but that is my signature. 

Mr. Hayden : I think I may be able to shorten this pro- 
57 ceeding. I have entered into a stipulation to admit all these 

time-sheets in evidence, and that they are correct. 

Mr. Duvall: The reason I want him to identify these cards is 
that I want to ask him what work he was doing on these different 

dates. 

By Mr. Duvall: 

Q. I will ask you if between the 17th of June—the 17th, 18th, 
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19th and 20th—up to the end of June, if you can state what work 
you were doing? A. I could not. 

Q. You worked full time during the first, second, fifth, sixth, 
eighth, ninth, tenth and twenty-ninth of July, 1907. Can you state 
what work you were doing? A. The twenty-ninth? 

Q. Except the twenty-ninth when you "made four and a half 
hours. A. I could not recall now. 

Q. You can not say you were doing any. work there then or not? 
A. I suppose I might have worked in there; I could not sav whether 
I did or not. 

Q. On the first of August there were eight hours that you put 
in. Could you tell what work you were doing on the first, second, 
third, sixth, and seventh of August? A. Is not that on the other 
building, the Union Trust Building? 

Q. No; this is all the ITihhs Building. You put in eight hours 
on the first, four hours on the second, eight hours on the fifth of 
August, eight hours on the sixth of August, the seventh of August 
eight hours, the eighth of August eight hours. Those are the days 
previous to the accident? Now. can you tell us whether you were 
in that east shaft or the other shaft during those days? A. T cannot 
recall whether I worked in either one of them during those days. 

Q. You would not say that you did not work in them? A. I 
would not sav I did. 

Q. But these three hours on the ninth of August- A. Yes. 

I was hurt that morning and I was working there then. 

Q. And you say that you were at the Garfield Hospital, Mr. Mc- 
Closkey, for some weeks. Were you there for treatment all the time? 
A. Yes sir. 

Q, You did no work while you were there? A. No sir. 

Q. You started to say, in answer to a question put to you by your 
counsel, that after the elevator came down you directed the operator, 
and then you were stopped, and on the next question you changed 
that to say, “I asked him?” A. Yes sir. 

Q. Why did you make a change from “I directed him”? A. 
Well, I asked him; it is all I could do. 

Q. No; 1 mean why did you change the form of your answer? 
A. For the simple reason that I could not tell him what to do. I 
was not his boss or anything like that. 

Q. Then you did not like the form of your first answer? A. I 
don't know about that. Of course it was up to me to ask him. 

Q. That is the best explanation you can give for the reason you 
changed your former answer? A. Yes sir. # 

58 The witness being recalled further testified that he did not 

think Minte was in the District of Columbia at this time; that 
he went to Providence Hospital for a skin grafting operation which 
was performed by Dr. Mitchell. Skin about three and one-half 
inches by seven inches was taken from his thigh for this. The pur¬ 
pose of wearing the brace on his leg and ankle was to keep his foot 
from running sideways and getting crooked. 

On cross-examination he testified that he thought he went to the 
Providence Hospital in the month of November; that at the time 
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of the accident the first set of blocks ran by him. It was some¬ 
where in there (indicating on the drawing) the first set of blocks 
ran by him. * 

Examination of said witness being concluded, Newton D. Ren¬ 
ner was produced as a witness in behalf of the plaintiff and testified 
that he was a painter and decorator employed by the Robert E. 
Mackav Company on August 9th, 1907, and on said date was paint¬ 
ing in the said elevator shaft at the Hibbs Building, with the plain¬ 
tiff, and touching up spots; that they had come down to the first 
floor and he was standing on top of the elevator, at the front thereof, 
facing the door and that MeCloskev was standing at his left, in the 
place where said McCloskey stood when he, McCloskey, finished 
work; that the top of the elevator was about ten feet below the second 
floor; that the plaintiff told Joseph Locke, the elevator operator, to 
take them to the second floor so they could get off and go under¬ 
neath the car; that he did not hear Locke make any response; that 
Locke started the car shortly after; was about to stop at the second 
floor, just about paused, and then went on; that his back was to Mc¬ 
Closkey and that he did not notice McCloskey’s position after they 
started up; that he did not observe what effect the starting had on 
McCloskey; that they were taken above the fifth floor and then the 
car stopped suddenly; that he asked McCloskey what was the matter 
and McCloskey said his, McCloskey’s, foot was caught; and that was 
the first he knew what happened. 

Upon cross-examination by counsel for defendant, the George A. 
Fuller Company, the witness testified that he did not hear McCloskey 
make any commotion after the elevator passed the second floor and 
that the pause of the elevator did not have any effect upon him, 
Renner; that he did not notice anything while the elevator was going 
up and in a few minutes McCloskey was caught and that was all he 
knew; that on the day of the accident he made a statement to Mr. 
Fisher, superintendent for the George A. Fuller Company, telling 
how the accident occurred and that on that occasion he did not re¬ 
member but possibly he might have said that the car did not stop at 
the second floor and that he might have said that he and McCloskey 
stood just where they were and did not change their positions; that 
on the day of the accident and while he and McCloskey were on top 
of the elevator they rode up and down quite often; that on the trip 
which the car made when the accident occurred he was holding on 
to the wire cables from which the car was suspended, and that 
59 he and McCloskey did not stand on the cross bars on top of 
the car because they had only a short distance to go and did 
not need to. 

Thereupon the witness was asked the following: 

Q. Flow many times did you pass the fifth floor? A. That I 
don’t know. 

Q. Was that often or not? A. Well, I don’t know. I could not 
say how often it was. 

Q. Was it more than once or twice? A. You see they were haul¬ 
ing passengers up and down there now and then. 
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Q. That is not in response to the question. I asked you if you 
passed the fifth floor more than once? A. As well as I can remem¬ 
ber we got on at the fifth floor and went on up to the top of the shaft 
and then came down, worked down to the bottom. But I think be¬ 
tween that time we probably went up and down several times with 
passengers. 

Mr. Duvall : I ask that that part of the answer of the witness be 
stricken out. 

The Court : I think that is responsive. 

Mr. Duvall: I asked him how many times they passed, and he 
said something about passengers. 

The Court : I think he said he passed several times painting and 
several times carrying passengers. Is that what you said? 

The Witness: Yes sir. 

Mr. Duvall: I did not so understand him. 

Q. And you were on top all that time? A. Yes sir. 

Q. And Mr. McCloskey was there, too? A. Yes; he w T as also 
there. 

Q. W ere you holding to anything when the elevator was going 
up the last time? A. Yes, I was holding to the wire ropes, the 
cable. 

Q. That carries the car? A. Yes. 

Q. M hat did Mr. McCloskey have hold of, if anything? A. I 
don't believe he had hold of anything; I don’t know, though; I 
could not say. 

Q. If there any reason that you know of why you could not have 
stood on those cross-bars on the top of the carriage? A. We could 
not work from those. 

Q, I mean when you were not working; could not a person stand 
there? A. We had a short distance to go and we did not need to; 
we would just go up a short distance. 

On redirect examination the witness testified that if they had been 
going beyond the fifth floor they would have prepared themselves. 

The examination of the said witness being concluded, Ramsey W. 
Scott, was produced as a witness in behalf of the plaintiff, and testi¬ 
fied that he was in the elevator business and was the local manager 
of the Otis Elevator Company; that he knew that the Otis Elevator 
Company, a defendant in this case, was furnishing a man by the 
name of Joseph Locke for the running of an elevator, at the Hibbs 
building, but he could not state under what arrangement the 
60 said Locke was so furnished, as any such arrangement was 
verbal and very likely made between the foreman of the Otis 
Elevator Company, in charge of the work at the said Hibbs Building, 
and a representative of the George A. Fuller Company; that he did 
not make the arrangement himself; that the said Joseph Locke, was 
the person referred to by witnesses in this cause; that the Otis’Ele¬ 
vator Company supplied the man to run the aforesaid elevator and 
care for the machine; that said man ran the car during the day 
and cleaned the machine in the evening to have it in readiness for 
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the next day; that this elevator operator was paid by the defendant, 
the Otis Elevator Company, and that the George A. Fuller Company 
was charged $3.00 a day, by the Otis Elevator Company, for the 
running of the car by this man and the bills were paid by the said 
Fuller Company; and that the defendant, the Otis Elevator Com¬ 
pany, had not formally turned over the elevator to Mr. Hibbs the 
owner of the Building. 

On cross-examination by counsel for the defendant, the George A. 
Fuller Company, the witness testified that the operator was Joseph 
Locke and that he was carried on the time books of the Otis Elevator 
Company, defendant herein, and that the Otis Elevator Company 
charged the George A. Fuller Company $3.00 a day and double pay 
for overtime, which was for the service in running the car or ele¬ 
vator, and looking after the machinery; that he knew that on or 
about the 5th of March, 1907, the defendant, the George A. Fuller 
Company, requested the Otis Elevator Company to get a temporary 
elevator, one without a cage on it, in running order so that the 
George A. Fuller Company could get the use of it but did not recall 
when such temporary elevator was made ready or installed in the 
tracks; that the defendant, the Otis Elevator Company, had a sepa¬ 
rate and independent contract with Mr. Hibbs the owner of the 
building to construct the elevators in the aforesaid building; and 
that it was probably about June, 1908, although he does not remem¬ 
ber the date, that the defendant, the Otis Elevator Company, turned 
the elevators over to the said owner and received final payment on 
said contract, under the certificate of the architect; that he could not 
recall when it was that the passenger cages were put in place upon 
the platforms of the aforesaid ejevators; that he may have seen the 
painters using the aforesaid elevators; that Joseph Locke was con¬ 
tinued in the employ of the Otis Elevator Company until the ele¬ 
vators were turned over to the owner, Mr. Hibbs, and remained in 
their employ for some time after the work of the Otis Elevator Com¬ 
pany, installing the elevators in the Hibbs Building, was finished; 
that in the early part of the aforesaid work the said Joseph Locke 
was engaged in the erection of the aforesaid elevators and subsequent 
to that Ix>cke took care of the elevators and machinery and cleaned 
them, also acting as the operator therefor; 

Thereupon witness was asked the following: 

“Q. And your company allowed those elevators to be used by the 
George A. Fuller Company and you charged them for such use; is 
that true? A. We charged them for the service of a caretaker and 
operator. That is the only charge that I recall. 

61 “Q. I thought that that included the service of the machin¬ 

ery and elevator? A. We made no charge for the use of the 
machines. We charged them for some materials. 

“Q. But you did make a profit on the operator’s salary, on his 
wages? A. Yes. • 

And the witness further testified: 

That the foreman of the defendant, the Otis Elevator Company, 
employed at the aforesaid Hibbs Building, kept an account of the 
time that the George A. Fuller Company used the elevator and that 
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said foreman reported the time, so taken as aforesaid, to the defend¬ 
ant, the Otis Elevator Company; 

Thereupon the witness was asked the following: 

Q. What became of the elevators after the George A. Fuller Com¬ 
pany stopped using them; did you stop your elevators and take your 
man off them? A. We cleaned them and made such adjustments 
as was necessary to complete the plant. 

“Q- 1 m ean after the Fuller Company had completed the building 
and turned the building over to the owmer. wdiat did you do with 
the elevators; did you stop them down and take your men off or did 
you continue the elevators in operation until you turned the elevators 
over to the owner? A. No; T think that as soon as the Fuller Com¬ 
pany had no further use for our man w r e took him away. 

“Q. That is, it is your impression that vou took him away but 
you do not know personally, do you? A. He mav have been there 
a short time afterwards giving instructions to the operators who were 
employed by the owmer. 

“Q. During the time that Locke was running that elevator, w r as 
he not also engaged in assisting to install vour elevators in the build¬ 
ing for the owner? You say he was a helper; was he not also en¬ 
gaged in that work? A. In installing elevators? 

‘Q. Tn helping to install: did he not onlv operate the elevator 
but assist the mechanics in getting the plant readv to turn over to 
the owner? A. At that particular time he was furnished to the 
ruller Company; he was engaged in nothing else. At that time he 
wt\s simply running the car and taking care’of the machine. 

And the witness further testified: 

That when a temporary elevator was installed, as aforesaid to 
hoist building materials for the defendant, the George A. Fuller 
Company, the Otis Elevator Company started to operate the afore¬ 
said elevator with the said Joseph Locke or some other emplovee of 
the said Otis Elevator Company but the hoisting engineers objected 
to that and the Otis Elevator Company was compelled to take its 
employee off and a hoisting engineer was emploved in his stead while 
building materials were being handled; that after the Otis Elevator 
Company stopped running the elevator to hoist building material, 
it, the aforesaid Otis Elevator Company, put its own emplovee on the 
elevator again to operate it. 


And thereupon the cross-examination of the said witness was sus- 
pended by counsel for defendant, the George A. Fuller Com- 
62 pany, for the purpose of moving the Court to strike out cer- 
tain parts of the testimony, on cross-examination of the wit¬ 
ness, \\ Uson A. McCloskey, and thereupon the following colloouv 
occurred: & H J 


“Mr. Duvall: Before I resume the cross examination of Mr 
bcott, I wish to make a motion which I should have made at the 
conclusion of Mr McCloskey s testimony, to strike out certain mat¬ 
ter that was in there, on the ground that it is hearsay. Mv onlv 
excuse for not making the motion at the time is that at that par¬ 
ticular time there were some interruptions and I over-looked the 
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matter until Mr. McCloskey left the witness stand. I will read 
from the testimony, of Mr. McCloskey .■ 

“(Reading:) 

“Q. Whom did Locke work for, do you know 1 ? A He was wort 
mg for the Fuller Construction People, I understood.' 

Q. You understood that? A. Yes, sir. 

. J h * ™ TOki »« f ” ! A - 1 *»■ pm* 

■ !!& ?°T do know that? A - He told me he was. 

Fuller People ^ W8S? A> He Said he was P aid by the 
“I move to strike that out, because it is hearsay, and also it is a 

“* b * bindine “ ,he F ""» 

should have sustained the objection. But you we*e cross examin 
mg the witness He repeated that several times as you insisted upon 
the inquiry. Now it will have to stay in there P 

;;Th. *> 1 “«• 

l<A? Ir vP UVa11 read aloud tlle testimony as above recorded ) 

Mr Duvall (continuing): My question was directed to his per¬ 
sonal knowledge and he responds with hearsay, and it is not re- 
sponsive. 

The Court: \ou see though, if that were allowed then cross 
examination might be indulged in and counsel take the chances of 
getting what they want, and if they did not care for it ask that it 
be stricken out. Now that would not be proper, on the ground that 
this man was repeating the conversation. 

‘Mr. Duvall: It is not entirely on the ground that this man 
was repeating conversation. It is on the further ground that, the 
declaration of Locke to the witness was not one which would bind 
the George A Fuller Company, and for that purpose was incom- 
P e te" t for evidence, under the decision in the Vicksburg ease 

The Court: It is ruled every day that declarations made by 
motormen or conductors will not bind the corporation, and such an 
objection is sustained but here you brought this out yourself I 
don t flunk it would be proper to grant the motion, for the reason 

that it was brought out in cross examination and not objected to at 
me lime. 

“Mr. Duvall: Your Honor will allow me an exception’ 

The Court: Yes.” 

63 And thereupon the witness further testified that the eleva- 
tor operator, Joseph Locke, was first employed and Dlaced 
on the pay roll of the Otis Elevator Company by the latter’s super- 

^workman ' 10 SUpp0Sed to pass upon Lome’s qualifications as 

Thereupon, the defendant, the George A. Fuller Company in¬ 
troduced in evidence the following invoice, admitted by P counsel 
7—2829a 


50 


OTIS ELEVATOR CO.. ETC., VS. 


to have been delivered by defendant, the Otis Elevator Company, 
to the defendant, the George A. Fuller Company, which was in 
words and figures, as follows: 

Philadelphia, August 14, 1907. 

Geo. A. Fuller Company, Munsey Building, Washington, D. C. 

“Hibbs Building.” 

To Otis Elevator Company, Dr. 

F—2072. One man to take care of elevator and operate same 
during month of July: 


26 days at $3.00 for 8 hour day. $78.00 

Overtime: 27 hrs. “ $6.00 “ “ " “ . 2o!25 


$98.25 


P-2148. One man to take care of elevator and operate same 

* A -4 . . ^ . 1 * 


from Aug. 1st to 15th. 

9 days at $3.00 for 8 hour day. $27.00 

ey 2 hours at $3.00 for 8 hour day. 2.34 

Overtime:—V 2 “ a day for 9 days at $6. per day....*. 3.38' 


F-1976. 18 75 Amp. Noark Fuses 250 volts. 

12 Reg. #F 7794 F-l Noark Fuses. 

25# Elevator Grease 
18 Lubricating candles 

2# Waste ... $19.75 


$150.72 
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64 

August 


Report of Time on Hibbs Building (August). 
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The receipted voucher, showing payment by defendant, the 
George A Fuller Company, to defendant, the Otis Elevator Com- 
pany of the aforesaid invoice, less certain counter charges, was then 

^ ie W ^ ness introduced in evidence by counsel for 
the defendant, the George A. Fuller Company, the amount of the 
voucher being $65.00. 

. T* 1 ® witness further testified that he had copies of other bills for 
similar service covered by the aforesaid invoice, that was, for the 
operation of the elevators; that the elevator operator, Jaseph Locke, 
was, he thinks, taken into the employ of the Otis Elevator Company 
previous to the construction of the said Hibbs Building, but about 
this he is not certain; that the arrangement referred to by him in 
his examination in chief, which he understood existed between ’his 
company and the George A. Fuller Company related only to the 
use of a temporary make-shift elevator in the Hibbs Building for 

oisting building material, and not for the services of a passenger 
elevator and that the George A. Fuller Company was to operate such 
temporary makeshift elevator, but at the time aforesaid he placed 
Joseph Locke upon the aforesaid temporary elevator to run it for 
the reason that the Otis Elevator Company was responsible to the 

?u Vne Ax-^V rning °A er ^ ie e ^ eva ^ rs i n a satisfactory condition, and 
the Otis Elevator Company did not want the George A. Fuller 

Company to put on an inexperienced man; that the Otis Elevator 
Company wanted some one there who could look after the mainte¬ 
nance of the machinery; that previous to the time that the operator 
Locke was employed under this arrangement; a hoisting engineer 
ran the car and the said Locke was there to clean the machines and 

look out for them, that later the said Locke served the two-fold pur¬ 
pose ; * 

Thereupon the witness was asked the following questions: 

“Q Do you not know that you started to operate that elevator 
with Locke or some other employee of the Otis Elevator Company 
and that the hoisting engineer objected to that? A. Yes I believe 
that is so. 

“Q. And you had to take your man off? And you had to put a 
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• ^ ^ ^ they were handling building material* 

65 18 "o tn,e? ; V - Ye V 1 believe ‘^ question came up ’ 

• J } rter . - vmi stopped running the elevator to hoist build- 

true? A Ye “ si"!* ' V ° U PUt y °" r ma " ,>aok on a « ain > is not that 

? cott >'°V sta tcd in answer to a question by the Court on 

a^o lhp° f ’ e re< ' orfl ^ it appears, that you had no personal knowledge 
a to the arrangement between your company and the Fuller Com 

M“ V Fitr y of t h ,0 ^n t ‘ V p U had — time-sh'eeta and a letter fZi' 

A Ye If / the ^ lIIer Company Have you that letter with you’ 
A. 1 es. If I may leave the stand I will get it. y 

(Witness produced a package of letters.) 

“Q. A ou need not take time lo find that now. I want to ask von 
now abmn this man Locke. Where did vou get Locke where did 
h ‘‘O t, ? v ^ levn,or Company get Locke? A T don’t know. 

Q. Who employed him? Did you employ him personally or 
one of your foremen; who put him on your pav roll’ A Our 
supermtemlcnt usually employs workmen, and Improbably did 

would he supposed to' >,,n " (|Ualifi< - ation for th «‘ ™rk? A. He 

T| ie invoice and receipts which were shown to vou vesterdav 

b^in 'on the'Tlo/r'!" e y °" < ; lla, ' >ie,, the Fui,er Company 

correct°!« ft n. .’ V ^ i™" 1° U,e 15th of August. That is 
correct, is it not. Aon remember this voucher which you gave tin- 

dmating) . Just look at that and state if it is correct’ — _ 

H l will ask you to examine those papers in connection with 

that voucher and ask you if you have any knowledge ofSothfr 

bills rendered to the Fuller Company for the service of that ki * 

or those elevators in the Tlibbs Building? A. You mean other £ 

“Q- Ves. A. Yes. sir; there are. 

C}. Bills for the use of the elevator? A. Yes, sir. 

■ r ?i° V0 " i’ ,ose biI,s "'th you? A. I think I have carbon 

Company £ the S:. Pr0l, “ hly "’ e W1,8; that is ’ the ™er 

Q. W ill you produce carbon copies vou have of n n „ k;n„ 

h “‘‘0®Whal l' e ! "h 01 ' Cu'upuuy? A. T think T have them here' 
ihn v 11 p T af5 ked you was whether you had any bills against 
e T uller Company for similar sendee to the Fuller Company for 

the use or for the service which you covered in this invoice here 
that is, for the operation of that elevator? Ce nere ’ 

The W itness : Yes, T have some earbon copies of bills right here. 

Bv Mr. Duvall: 

• ^ ^ not 8 ** 8ct that the arrangement which vou nndprctwi 

existed between your company and the George A. Filler cJmp^ 
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related merely to the use of what is termed a temporary 
oo make-shift elevator in that building for hoisting building 

materials, and not for the services of a passenger elevator? 
A. Yes. 

Q. If that be so, who was to operate that temporary make-shift 
eievator—you, or the George A. Fuller Company? A. The George 
A. Fuller Company. 

“Q. The George A. Fuller Company was to operate that? A 
Yes. 

“Q. Then, why did you put Locke upon the elevator—he being 
your employee—why did you put him there to run that temporarv 
elevator? A. For the reason that we were responsible to the owners 
for turning over the elevators in a satisfactory condition, and we 
did not want them to put on an inexperienced man. We wanted 
someone there who could look after the maintenance of the ma¬ 
chinery. Previous to the time that Locke was employed under this 
arrangement, aji engineer, T think a hoisting engineer ran the car 
and Locke was there to clean the machines and look out for them’ 
Later Locke served the two-fold purpose. 

“Q. Let me ask you this. Is it not a fact that at that time vou 
did not carry Locke upon the time book of the Otis Elevator Com- 
pany, and did not pay him; the time you sent Locke there to 
operate that make-shift or temporary elevator, is it not a fact that 
he was on the time books of the Fuller Company, or his wages paid 
^ know that on the date of the accident- 


Q. JNo; I am askine another question. T will ask the stenosr- 
rapher to read the question. 

(The stenographer read the question as above recorded.) 


By Mr. Duvall: 

“Q. Do you understand the question? 

tiI 1 * •’ I think that is a very indefinite question. 

Mr. Duvall : I will add to that question, this then • 

Q. That was prior to July, 1907? A. I don’t know. 

Q. fou don’t know that? You have alreadv stated that vou 
know that you were to furnish Locke, and that'there was protest 
from the hoisting engineers? A. Yes. 

Q. And Locke was taken off, and the Fuller Companv then had 
to employ hoisting engines. What was done with Locke then ■ 
was he still continued in the building to look after the machinery 
and the elevators, to see that they were properly kept up? A. To 
what time have you reference? 

‘‘Q. Prior to July, 1907; prior to the day of this voucher (indi- 
eating) ? A. That, I do not recall. 

“Q. Is it not a fact that after the hoisting of building material 
had ceased in that building, this arrangement, the Fuller Companv 
made, ceased and at the time you installed the passenger cages upon 
those p atforms you then put Locke back upon the time books and 
pay roll of the Otis Elevator Company and put him inside the car 
and made him look after the car and machinery? That was the end 
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of June, was it not, 190/ ? A. hy did the Fuller Company pay 
for his time if he was not rendering them a service? 

“Q- Don't ask me questions; I am asking you a question. 
07 I want to ask you M hy was it that Locke was carried on the 
pay roll of the Fuller Company up to the time that you put 
passenger cages on, but after that you took him back in your em¬ 
ploy and he took full charge of the car and ran the car and you 
made him look after the machinerv? 

Mr. Flannery: T do not see that that is material at all. 

The Court: The objection is sustained on the ground that it 
assumes something that is not in the testimony. 

Mr. Duvall: I will withdraw the question, then and put it in 
this form. 

By Mr. Duvall: 

“Q. Have yoif any more definite idea now than you had yester¬ 
day as to when you installed your passenger cages oli the platform? 
A. No. 

“Q. Prior to July, 1907, was it not? A. I don’t know. 

“Q. I will ask you whv was it that Ix>cke was taken into the em¬ 
ploy of the Otis Elevator Company on or about July 1st, 1907, when 
you state that he was paid by the George A. Fuller Company some 
time while that temporary elevator was being used? 

Mr. Flannery : I object to that question. I do not think we 
ought to assume facts that are not in evidence. If Mr. Duvall has 
any facts in reference to Lock's prior service, he can go to work and 
put those facts in evidence and examine Mr. Scott; but I do not 
think it is proper to assume facts that are not in evidence and try 
.to bring out an answer to confuse the witness. 

Mr. Duvall: This witness has testified that these were the bills 
rendered to the Fuller Company for the service of the elevator and 
for the operator; that is for the full use of the machines. And that 
was according to the statements he has made. Of course, that is 
contrary to our contention; but nevertheless it is in evidence that 
on^the 14th of August, they rendered bills in a certain sum, for 
$150.72, for different items, such as taking care of elevator and 
operating the same, and for fuses, elevator grease, lubricating 
candles and waste, and so forth. It also appears that Locke was the 
man who was running this elevator. Further, it appears that this 
man Locke was in the employ of the Otis Elevator Company and 
he was selected by the Otis Elevator Company. He was sent there 
to look after the machinery of the Otis Elevator Company. He 
was paid by the Otis Company. In other words, prior to July 1st, 
1907, he was paid by the Filler Company, for some time prior to 
that; and then on the first of July they commenced to pay him and 
charge it to the Filler Company, a different amount of wages. Now 
I ask you why that was? 

The Court: Is that your question why that is? 

Mr. Duvall: Yes, why it was that there was a transfer of this 
man from the books of the Otis Elevator Company to the Fuller 
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Company \\ lien the temporary elevator was in place, he was trans¬ 
ferred to tlie Fu ler Company, and then afterwards he was trans- 
ferred back from the filler Company to the Otis Company. 

o h ?‘T at *]'? t ?™ e thls 11,11 "’a s rendered, or at least at the 
nrst date in this bill. 

standi 001 ™ : K that ' S ” hat your c * ue8tion means I do not under- 

vi 1 *' 1 '' I ' AN NERY: Where is the evidence of transfer? 

-Mr. Duvall: In the statement of the witness that this bill cov¬ 
ered services for an operator, and the testimony is that Locke was 
running that elevator all the time. 

roll to mother? X: BUt “ evidence ° f transfer frotn one P a y 
(Further discussion followed.) 

The Court: Ask the direct question. I do not recall now what 
the witness said about that. Ask him, in the first place whether 
they did transfer him from their books. ’ " netner 

n,wto? UV T LL: 1 "1" y° ur honor’s suggestion and ask that 

question. I vas under the impression that I had put it before. 

By Mr. Duvall: 

n0t a / a ™ n' at ^ hen vou sent L «“ k the Hibbs Build- 
At- 3 rf° rs f A Fu er Company then paid his wages, and not 
th m? tlS r. R eVat °^ Conlpan y ? A - Ma .y 1 say to the Court_ 

pi™ ^ -*»»«• 

» in * l '“ ™"‘ » •“ i”*** “ .bl. 

‘Q What do you mean by “too indefinite”? Have vou anv 
knowledge as to that at all? You stated yesterday that you had 
time sheets showing that this man was charged to the Fuller Com 
pany at this time, did you not? A. Yes, sir. 

. r\°ri’ tll0Se til ? le sheets also sh ow whether he was charged 
to the Fuller Company in April of the same year? A. I don’t^re- 

^ look at the time sheets and see. 

“Q. Suppose you do, then, Mr. Scott. 

Mr. Flannery: While the witness is looking for that your 

Honor, I simply want to suggest to the Court that it seem^’to mf 

that this whole line of examination is utterly immaterial to theLies 

t t e F n 6 n e c ' , ! K ' er,, i efl w ith what arrangement existed between 

tbc Hihl. C °R St l!l ?tl0n Compar ! y iln<1 tlle Ctis Elevator Companv 
at the Hibbs Building prior to the time of the accident or in refeA 

ence to some other building prior to the time of the accident Wei 

concerned with the arrangement in force at the time of the accidlt 

(Argument and discussion followed.) 

TheCo^: As 1 hav e tried to suggest several times, I must con- 
fess that I have been contused myself as to what was being sought 
I thought it was to test the witness. g sougnt. 

Mr ‘ biUty. LL: TWS ' S 40 ** P 0 " 1 * 1 also ^ng his credi- 
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69 The Court: I do not exactly see how you can test his 
credibility by trying to show that in April there was some 
arrangement made that was terminated the first of July. As I un¬ 
derstand, you insisted that something was done that the witness 
agrees to. 

Mr. Duvall: I merely asked him the question why that was, 
why he took this man Locke back when passenger elevators were 
installed, when the cages were put on. 

Mr. Flannery : I l>elieve in confining the testimony to the issues 
of the case. I see no reason for testing the credibility of the wit¬ 
ness, a witness whose credibility has not been attacked. I see no 
ground for such a suggestion. 

Mr. Di yall : ell, I will put it in another form. I do not want 
to hurt the feelings of the witness. 

The Court: What was the question? 

Mr. Duvall: I asked him why it was that this man was trans¬ 
ferred ? 

(Upon request the stenographer repeated the question as follows:) 

“Q. Now, did those time sheets also show whether he was charged 
to the Fuller Company in April of the same year? A. I do not re¬ 
call. I can look at the time sheets and see. 

“Q. Suppose you do, then. Mr. Scott.” 

The Court: You can answer that question. 

By Mr. Duvall: 

“Q. Can you ascertain whether in April Mr. Lock was on those 
time sheets? A. The time sheets which T have for April are for 
making some repairs which have no reference to this running of 
the passenger car. I have some time-sheets for May, for nearlv the 
whole month of May. 

“Q- No; I asked you about April? A. I see none for April. 

‘‘Q. Then, what have you to say as to whether he was in the 
employ of the Otis Elevator Company in April or not? 

Mr. Flannery: I object to that. 

The Court: Objection sustained, and you may have an excep¬ 
tion. 

Mr. Duvall: Now I will renew the question I put before. I do 
not think it was answered. 

The Court: What was it? 

By Mr. Duvall: 

“Q. Why was it the Otis Elevator Company did not pay Locke 
for sendees at the Hibbs Building between the time that he was 
sent there by the Otis Elevator Company, some days between the 
time he was sent there and the first of July, and was afterwards 
paid directly by the Otis Elevator Company and not by the Fuller 
Company? 

Mr. Flannery: We object to that 

The Court: Objection sustained. 
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Mr. Duvall : We ask your Honor to note an exception. 

70 The Court: The objection is sustained on the ground that 

the question assumes a state of facts, which has not been 

proven. 

Mr. Duvall : The Court will allow an exception. 

The Court: Yes. 

By Mr. Duvall: 

“Q. There is no question, is there, that Locke was in your em¬ 
ploy at the time these bills were rendered, from July, 1907, on: is 
there? A. No. 

Thereupon the witness having been asked the following: 

“Q. Then what have you to say as to whether he was in the em¬ 
ploy of the Otis Elevator Company in April or not? 

To which counsel for the defendant, the Otis Elevator Company 
thereupon objected and the court sustained the objection and coun¬ 
sel for the defendant, the George A. Fuller Company, then and 
there excepted to the ruling of the Court. 

Thereupon the witness having been also asked the following ques¬ 
tion: 

“Q. Why was it the Otis Elevator Company did not pay Locke 
for services at the Hibbs Building between the time that he was 
sent there by the Otis Elevator Company, some days, between the 
time he was sent there and the first of July, and he was afterwards 
paid directly by the Otis Elevator Company and not by the George 
A. Fuller Company?” 

To which said question counsel for the defendant, the Otis Ele¬ 
vator Company, objected and the Court sustained the objection, on 
the ground that the question assumed a state of facts not proven; 
and thereupon counsel for the defendant, the George A. Fuller Com¬ 
pany, then and there excepted to the ruling of the Court. 

The witness further testified that there was no question that the 
said Locke was in the employ of the Otis Elevator Company during 
the period covered by the aforesaid invoice, from July 1907, on; 
that during that period, the elevator operator, Joseph Locke, could 
not have been discharged by the George A. Fuller Company; that 
the defendant, the George A. Fuller Company, had no authority to 
discharge the said Locke while he was at work about the said ele¬ 
vators or while operating the said elevators during the aforesaid 
period, and that they did not have any such authority on the day 
of the accident to the plaintiff, that is, on the 9th day of August, 
1907; that the George A. Fuller Company could only have made a 
request of the Otis Elevator Company to discharge Locke, and if 
the reasons warranted it, he, the said Joseph Locke, would have 
been discharged; that the defendant, the George A. Fuller Company, 
had no authority, on the date of the accident, to take the said ele¬ 
vator operator, Joseph Locke, off the elevator in question and sub¬ 
stitute another operator in his place there; that the George A. Fuller 
Company could have made a request to the Otis Elevator Company 
to substitute another operator for him; that the superintendent of 
the Otis Elevator Company placed the said Joseph Locke at work 
8—2829a 
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in the Hibbs Building for the purpose of running the said 
71 elevator and that the George A. Fuller Company had noth¬ 
ing to do with the selection of the said Locke as an em¬ 
ployee for the purpose of running the said elevator, on the date 
of the accident, or at any other time; that he, the witness knew, 
during July or August of 1907, to what use the elevators were being 
put by the painters for their work; that he knew that the George 
A. Fuller Company turned the said building over to the owner, Mr. 
Ilibbs, long prior to the time he turned the elevators over and 
received final payment therefor; that in the interval between the 
turning over of the building by the George A. Fuller Company 
and the acceptance of the elevators by the owner the elevators were 
continued to be run but they were not operated by employees of 
the Otis Elevator Company; thereupon the witness was asked the 
following question: 

“Q. Did you ever have any arrangement with Mr. Hibbs for the 
operation of those elevators after the Fuller Construction Company 
completed the building and the tenants were in there?” 

To which question counsel for the defendant, the Otis Elevator 
Company, objected and the Court sustained the objection and there¬ 
upon counsel for the defendant, the George A. Fuller Company, 
then and there noted an exception. 

1 hereupon the witness was immediately asked the following ques¬ 
tion: 

“Q. Mas he (meaning Joseph Locke) employed by someone else 
or was he in turn employed bv Mr. Iiibbs?” 

To which question counsel for the defendant, the Otis Elevator 
Company, objected and the Court sustained the objection, and there¬ 
upon counsel for defendant, the George A. Fuller Company noted 
an exception. 

The witness then testified that he did not recall that the Otis 
Elevator Company had any interest in the running of the elevators 
subsequent to the date of the accident and thereupon witness was 
asked the following question: 

“Q. Who took Locke off then?” 

To the answering of which, counsel for the defendant, the Otis 
Elevator Company, objected, on the ground that it was subsequent 
to the accident, and the Court sustained the objection, to which 
ruling of the Court counsel for ihe defendant, the George A Fuller 
Company, duly excepted. 

At the time of noting the exception counsel for the George A 
Fuller Company stated to the Court the purpose of the question was 
to ascertain who dispensed with his (Locke’s) sendees and for the 
further purpose of showing the employment. 

On further cross examination the witness then testified that 
he did not recall the reason why the George A. Fuller Company 
was not permitted to put an operator in the car during the period 
that he billed the said George A. Fuller Company during July and 
August and the date of the accident herein; that he doubted very 
much that he would have permitted the George A. Fuller Company 
to have any other man to run the aforesaid elevator owing to the 
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72 


cars being nearly completed and the necessity of the Otis 
hilevator Company keeping the machines in good order, inas- 

much as it was responsible to the owner to turn them over in 
good condition. 

On cross examination, by counsel for defendant, the Otis Eleva¬ 
tor Company the witness testified that the aforesaid invoice to the 
Creorge A. Filler Company did not include anything for the use of 
the elevator itself; that no bill was rendered to the George A. Fuller 
Company for the use of said elevator during the time covered by the 
said invoice; that no bill was rendered to the George A. Fuller Com- 
panv for the use of the machine, for elevator service during that 
time; that the aforesaid invoice which his company rendered to the 
Coorge A Fuller Company for the service of a man to take care of 
the elevator and operate same during the months of July and Au¬ 
gust, up to and including August 9, did not cover any work which 
that man did for the Otis Elevator Company during the time cov¬ 
ered by said invoice; that during the period of time covered by the 
aforesaid invoice, the said elevator operator was in a wav subordi- 
nate to the Otis Elevator Company's foreman, who had charge 
of that work in the Hibbs Building but during that time the said 
operator was ordered when to use the elevator for it and when 
not to use it, by the George A. Fuller Company’s representative; 
that he had no knowledge of his company ordering the said Locke 
to do any work for his company, during the time Locke was op¬ 
erating the car; that if any complaints were made to the Otis Ele- 
vator Company by the George A, Fuller Companv concerning the 
said Locke they never reached him; that only those complaints of 
a senous nature would probably have come to his attention; and 
it the George A. Fuller Company had requested him to replace the 
said Eocke with another operator, such request would undoubtedly 
have been granted. J 

Thereupon on further cross examination by counsel for defend- 
ant, the George A. Fuller Company, permission being granted for 
same by the Court, the witness testified that the said Joseph Locke 
reported to the Otis Elevator Companv, this accident to the plaintiff 

On redirect examination the witness further testified that the de¬ 
fendant, the George A Fuller Company, was the general contractor 
for the construction of the aforesaid Hibbs Building but that the 
Otis Elevator Company s contract for the elevators constructed and 
installed by the said Ohs Elevator Company, was not made with 
the George A Fuller Company but was a contract between the 
Otis Elevator Company and Hibbs and Company. 

On recross-examination, by counsel for the defendant, that George 
A. fuller Company the witness further testified that during the 
period covered by the aforesaid invoice to the George A Fuller 
Company, the elevator operator, Joseph Locke, may have put in 
part of a day for the Otis Elevator Company and part for the George 
A. Fuller Company but he could not say as to the exact arrange- 
ment in each day; that all that the George A. Fuller Companv had 
to do with the elevator and the operator, was to tell the operator what 
floors to go up to, when to stop, what to carry up, and to say how 
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long they wanted the operator; that this was arranged with the ele¬ 
vator operator, and that he, the said operator kept the time. 
73 The examination of said witness being concluded, the 

plaintiff, to maintain the issues on his part joined, introduced 
in evidence, the contract between the defendant, the George A. 
Fuller Company, and the Robert E. Mackay Company, dated De¬ 
cember 24, 1906; the letter of proposal for doing the aforesaid paint¬ 
ing work, dated December 14, 1906, from the said Robert E. Mackay 
Company to the said defendant, and an order for extra work from 
the said defendant to the said Robert E. Mackay Company, dated 
February 26, 1908. which were, in words and figures, as follows: 

Robert E. Mackay, Joseph J. Mooney, Robert II. MeCork, 
Pres. & Mgr. Vice Pres. & Supt. Coun. & Sec. 

Rol>ert II. Mackay Company, 

Painting and Decorating, 

208 West 17th Street. 


New York, Dec. 14, 1906. 


Re Hihbs Railding. 


Geo. A. Fuller Co., Munsev Building, Washington, I). C. 

Gentlemen: A\ e propose doing all painting, hardwood finishing, 
lettering etc., on the above building according to the revised plans 
and painting specification, but not including the back painting of 

plumbing fixtures for the sum of twenty-four hundred—2400_ 

dollars. 


Note.— In case elevator fronts from second story up are painted 
two coats of drop black, add sixty-eight—68—dollars. 

Respectfully, 

ROBERT E. MACKAY CO. 
ROBERT E. MACKAY. 


The contract was in words and figures, as follows, all paragraphs 
thereof not material to the issues in this cause, being omitted: 

No. 21. 

Agreement, made December 24th, 1906, between the Robert E. 
Mackay Company of New York City, hereinafter designated the 
Sub-Contractor, and the George A. Fuller Company, a corporation 
organized under the laws of the New Jersey, hereinafter designated 
the Contractor. 

Witnesseth that the Sub-Contractor, in consideration of the ful¬ 
fillment of the agreements herein made by the Contractor, agrees 
with the said Contractor, as follows: 

First, The Sub-Contractor, under the direction and to the satis¬ 
faction of Messrs. Bruce Price and de Sibour, Architects, shall and 
will provide all the materials and perform all the work mentioned 
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in the specifications and shown on the drawings prepared by the said 
architects and identified by the signatures of the parties hereto for 
all the exterior and interior painting and decorating, in ac- 
74 cordance with the plans and specifications and addenda to 
same, as identified by the signature of the sub-contractor, for 
the Ilibbs Building located on Fifteenth Street, between New York 
avenue and II street. N. W., Washington, I). C. 

This contract to include all painting with the exception of the 
structural steel, the shop coat on the ornamental iron, and the prim¬ 
ing of frames and sash. 

Second. (Relates to drawings and explanations and is omitted 
because not material to the issues in this cause.) 

Third. It is further understood and agreed that the Sub-Contrac¬ 
tor shall not, under any circumstances be entitled to allowance for 
any extra work unless the Sub-Contractor shall produce a written 
order to do such extra work signed by a properly authorized officer 
or agent on behalf of the Contractor. 

Fourth. (Relates to facilities for inspection by Architect and 
Contractor and is omitted because not material to the issues in this 
cause.) 

Fifth. (Not material to the issues in this cause and therefore 
omitted.) 

Sixth. (Not material to the issues in this cause and therefore 
omitted.) 

Seventh. (Not material to the issues in this cause and therefore 
omitted.) 

Eighth. (Not material to the issues in this cause and therefore 
omitted.) 

Ninth. (Not material to the issues in this cause and therefore 
omitted.) 

Tenth. (Not material to the issues in this cause and therefore 
omitted.) 

Eleventh. (Not material to the issues in this cause and therefore 
omitted.) 

Twelfth. (Not material to the issues in this cause and therefore 
omitted.) 

Thirteenth. (Refers to payment and in substance is as follows:) 
It is hereby mutually agreed between parties hereto that the sum to 
be paid bv the Contractor to the Sub-Contractor for said work and 
materials shall be two thousand, four hundred ($2,400), and that 
such sum shall be paid in current funds by the Contractor to the 
Sub-Contractor, in installments, as -the work progresses. * * * 

Fourteenth. The Sub-Con tractor shall complete the several por¬ 
tions and the whole work comprehended in this agreement by and 
at the time or times stated below: 

The Contractor shall keep in touch with the progress of the 
general work and shall install his work at such times as not to 
delay or conflict with other work. 

The Sub-Contractor shall prepare all materials in sufficient time 
to be ready to install any portion of his work, and he shall begin to 
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install such portions as the contractor may direct upon three (3) 
days’ notice from the contractor. 

The sub-contractor shall at all times make progress satisfactory 
to the contractor, failing which the 5th and 7th clauses above shall 
be the penalty. 

75 Fifteenth. No alterations shall be made in the work shown 

or described by the drawings and specifications, except upon 
a written order of the Contractor. * * * (The remainder, in¬ 

dicated by stars, is not material to the issues in this cause and is 
therefore omitted.) 

Lastly. This agreement shall hind the executors, administrators, 
successors, and assigns of the parties hereto. 

In witness whereof, the parties hereto have signed this agreement. 

GEORGE A. FULLER COMPANY, 

By JAMES BAIRD. Mgr. 

ROBERT E. MACKAY CO. 

JOS. MOONEY, V. P. 

In presence of— 


Order for Extras. 


No extra work will be paid for except upon written order signed 
by the George A. Fuller Company by its authorized agent as written 
in original contract. 


No. —. 

George A. Fuller Company, 
Munsey Building. 


$75.75. 


Washington, D. C., Feb. 26, 1908. 

To Robert E. Mackav Co.. New York citv: 

V 7 i/ 

We hereby accept your proposition dated-for the fol¬ 

lowing described work at the Hibbs Building, viz: 

Re-lettering 2nd, 6th and t th floor toilet room doors, touching 
up walls in elevator shaft, also repainting walls of 10 office closets 
and adjustment of charge for cleaning floors and you are hereby 
authorized to add the sum of Seventy-five 75/100 dollars ($75.75) 
to your contract dated Dec. 24, 1906*. for the painting work on the 
above mentioned building, Ilibbs. 

It is understood that the above work must he done in accordance 
with the plans and specifications of Messrs. Bruce Price & de Sibour 
Architects, and to their satisfaction. 

Yours very truly, 

GEORGE A. FULLER COMPANY, 

By JAMES BAIRD, Manager. 

Thereupon the plaintiff to maintain the issues on his part offered 
in evidence and read to the jury the deposition de bene esse of 
Robert E. Mackay. The witness testified that he was the president 
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of the Robert E. Mackay Company at the time that the said Com¬ 
pany under its contract with defendant, the George A. Puller Com- 
pany, did the painting and hard wood finishing in the Hibbs Build¬ 
ing on loth Street between New York Avenue and H Street, North¬ 
west, in \\ ashington, D. C., and the witness thereupon pro- 
76 duced a duplicate original of the said contract and the same 
was introduced in evidence by the plaintiff and attached to 
the deposition of the witness and the said contract was in words and 
figures the same as hereinbefore set out; the witness further testified 
that the labor required by the aforesaid contract was employed and 
paid for by the said Robert E. Mackay Company who had a foreman 
in \\ ashington to superintend the work; that the said foreman was 
Robert E. Minte; that in the course of the Robert E. Mackay Com¬ 
pany’s work in the painting of the Hibbs Building it used the ele¬ 
vator to paint the elevator shaft as they always did in big buildings 
and the general contractor in this instance charged therefor as is 
the universal custom in the same work; that the Robert E. Mackay 
Company paid One Dollar an hour to the George A. Fuller Com¬ 
pany for the use of the elevator and thereupon the witness, on re¬ 
quest of counsel for the plaintiff, produced an invoice rendered to 
the Robert E. Mackay Company by the George A. Fuller Company 
and the said invoice was introduced in evidence by the plaintiff and 
attached to the deposition of the witness, and was in words and figures 
as follows: 


(Copy.) 

Washington, D. C., Aug. 19, 1907. 

Robert E. Mackay Co., New York City. 

19. To George A. Fuller Company, Dr. Building Construction, 

Munsey Building. 

Hibbs Building. 

All claims for errors must be made within five days. 

For use of electric elevator in painting elevator shaft and tracks. 

July 29. 4 hrs. at $1 . * ^4 00 

Aug. 3. i - “ “ Yoo 

“ 5 . 6 “ “ " . 6 00 

“ 7. 5 “ “ “ Chgd. 5 ; 00 

“ 8 . 6 - - “ . 0 00 

“ 9. 3 - “ - 3 ; 00 


$25.00 

And thereupon the witness further testified that the aforesaid 
invoice was paid by the Robert E. Mackay Company; that the 
contract for the hire of the use of the said elevator from the George 
A Fuller Company was not in writing; that he did not know by 
whose employee the said elevator was operated; that it was not op- 
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erated by his employee; that during the time that the Robert E. 
Mackay Company hired the said elevator for the purpose he had 
stated, his company used it for painting the elevator shaft 
77 and that his company had the use of the said elevator for the 
time it was charged for; that during the time his company 
had the said elevator in use, no one else had the right to use it; that 
the George A. Fuller Company charged him only for the time he 
used the elevator to paint the shafts; that the name of his foreman 
was Robert Minte; that the plaintiff was in the employ of the Rob¬ 
ert E. Mackay Company on August 9, 1907 and was at work in the 
Ilibbs Building. 

Upon cross examination by counsel for defendant, the George A. 
Fuller Company, the witness testified that the hiring of the said 
elevator by the Robert E. Mackay Company also included the hiring 
of an operator for the same and that lie supposed the Robert E. 
Mackay Company’s painters who were working on top of the said 
elevator, directed the movements of the same while the shafts were 
being painted and that they told the operator to go up or down. 

Upon redirect examination the witness testified that he himself 
did not hire the operator and that he did not have any control of 
the operator nor the right to discharge him; that he had the right 
to direct him where to stop and when to go on to suit the conven¬ 
ience of his workmen and that so far as he knew that was all of the 
control which the Roliert E. Mackay Company had over the elevator 
operator. 

Upon recross examination the witness testified that the only per¬ 
sons who had any say as to the movements of the said elevator were 
the plaintiff and the other men supposed to be on the said ele¬ 
vator and also the foreman of the Robert E. Mackay Company; 
and that whoever was on the elevator doing the painting, was the 
only one who could say anything as to its movements. 

Thereupon the plaintiff to further maintain the issues on his part, 
introduced in evidence and read to the jury, the deposition de bene 
esse of Robert Minte. The witness testified that he was employed 
by the Robert E. Mackay Company of New York City, as foreman, 
and had been in such employ nearly three years; that on the 9th 
day of August, 1907, the Robert E. Mackay Company was employed 
by the George A. Fuller Company and was engaged in painting the 
elevator shaft of the aforesaid Ilibbs Building and that the plaintiff 
was then in the employ of the said Robert E. Mackay Company; that 
the said Robert E. Mackay Company had the use of the elevator in 
the said building on the date aforesaid and that he made the arrange¬ 
ment for the use of the said elevator, with Mr. Baird, the manager 
of the George A. Fuller Company and in answer to a question by 
counsel for the plaintiff, to state the fact about the hiring of the said 
elevator, its extent, and what it was to include, the witness testified 
as follows, the exact language of the witness being quoted here: 

“A. Well, we hired the elevator for the purpose of painting the 
shaft. I went to see Mr. Baird a couple of months before that time, 
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and made arrangements with him to use the elevator for the paint¬ 
ing of the shaft, with the understanding that I was to use this eleva¬ 
tor, and no passengers were to be carried, and I was to turn it over 
to the George A. Fuller Company at any time that they had 
78 any material to carry on it—these were the arrangements 
that I made with Mr. Baird.” 

And thereupon the witness further testified that he did not make 
any arrangements as to the terms of payment. 

Thereupon the witness was asked the following question: 

“Q. What did the hiring of the elevator include—as to motive 
power, operator, use of elevator, and so forth? A. Well it included 
everything—the men to run it and all, because I did not have any 
man to run it. 

And the witness further testified: That his Company did not pay 
the operator and he did not know who did; that he did not know 
who paid for the motive power but the Robert E. Mackay Company 
was charged for the whole; that he had no control over the elevator 
operator; that it was customary to paint the elevator shaft from the 
top of the elevator and if they had used scaffolding instead, they 
would have had to shut down the elevators entirely. In the testi¬ 
mony of the witness up to this point there was no statement by him 
that the Robert E. Mackay Company had no control over the operator 
and thereupon the witness was asked the following question-: 

“Q. You have stated that you, or the Robert E. Mackay Company 
had no control over the operator. A. No; I had not, and the Com¬ 
pany had none.” 

“Q. None whatever? A. Well, just to tell them where to go and 
where to stop of course I had that; the control over the men.” 

“Mr. Duvall: I object to that question as leading, and as con¬ 
taining a misstatement of the answer of the witness.” 

And thereupon counsel for defendant, the George A. Fuller Com¬ 
pany urged the said objection before the Court but the said objection 
was overruled and counsel then and there excepted to the ruling of 
the Court. 

And the witness further testified that the only control which he 
had over the aforesaid operator was to tell him when he wanted 
him to stop and start while his men were on the car and also where 
to go to and that his men while using the car had the same control 
that he had; that it was up to his men to give the orders while they 
were working on the car; that he did not know who had the right 
to discharge Joseph Locke, the elevator operator, or who had any 
control of that character over the said Locke, but the Robert E. 
Mackay Company did not have it; that he did not know how the 
said operator came to be on the said elevator, nor whose work he 
was doing. 

Upon cross examination by counsel for defendant, the George A. 
Fuller Company, the witness testified. 

9—2829a 
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“Q. You say that the elevator was hired by you for the Robert E. 
Mackay Company? A. Yes. 

“Q. Was it hired by the day, or by the hour? A. By the hour 
I know. 

“Q. And during that hour, or that time, did you have 
79 exclusive use of that elevator, or of those elevators? A. Well, 
some times I did not have it half an hour when I had to give 
it up again, so you see I never had it, perhaps for a full hour at the 
time. 

“Q, For what purpose did you have to give it up? A. For carry¬ 
ing material. 

“Q. Well, did you have any request to give it up for the purpose 
of carrying material, and, if so, from whom? A. Well, Fisher re¬ 
quested it—he was the superintendent—he came to me and asked 
for it. 

“Q. He was superintendent for whom? A. For the George A. 
Fuller Company. 

“Q. Well, what occurred on any occasion when he requested the 
use of the elevator car for moving material? A. Well, this Mr. 
Fisher came to me and requested me to take my men off the car 
so that he could have the car for carrying up his material. 

That the said superintendent always came to him with the request 
for the use of the elevator whenever he wanted to carry up material 
for the George A. Fuller Company and that he never knew of an in¬ 
stance when the said superintendent ever took the elevator from the 
Mackay Company and used it for any purpose without consulting 
him ; that the superintendent had occasion to use it eight or ten times 
prior to August 1, 1907, and each time he, the superintendent, went 
to him, the witness, and requested him, the witness, to take his men 
oft* the car so that he, the superintendent could have the car to carry 
up his material; that he kept the time that he used the said elevator 
for the Robert E. Mackay Company, by noting the time when his 
men went on the car and the time when the men left the car and 
that this was true of the time his Company used the said car or 
elevator on the 9tli of August, 1907, the date of the accident; that 
his company, on said day, used the said east elevator, mentioned in 
the plaintiff’s declaration, between three and four hours; that on one 
occasion prior to August 9th, 1907, he ascertained that the said 
operator had carried passengers up in the elevator during the time 
that his Company had rented the said elevator and he spoke to the 
operator about it; that the operator, the said Joseph Locke, told him 
on that occasion that he would not take any orders from him, or 
from Mr. Fisher, who was then the superintendent of the George A. 
Fuller Company, and that he would only take his orders from the 
Otis Elevator Company; that this was the only instance, to his knowl¬ 
edge, when the said operator carried passengers during the time he 
had rented it for the Robert E. Mackay Company; that the arrange¬ 
ment between him and the said Mr. Baird, the manager of the 
George A. Fuller Company, was that at such times as he needed the 
elevator, he could have the exclusive use of it and that the only 
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exception thereto was to be when the George A. Fuller Company 
wanted to haul material, the Robert E. Mackay Company would turn 
the said elevator or elevators over to the said George A. Fuller Com¬ 
pany upon request; that he had the authority to stop the use of the 
said elevator or elevators and told his painters when to stop the 
painting in the shafts, and that whenever he wanted to stop using 
the said elevators he took his men off; that on the day of the 
80 accident his painters were touching up some spots in the ele¬ 
vator shaft which had been replastered and that for this pur¬ 
pose the said elevator was stopped and held at different points in the 
said east elevator shaft; that he did not know of any interruption to 
the running of the car or elevator by the Robert E. Mackay Company 
during the three or four hours on August 9th, 1907, that the said 
Robert E. Mackay Company was using it; that the work which the 
Robert E. Mackay Company did in the elevator shafts consisted of 
the painting of the walls thereof and the structural iron work, com¬ 
prising all I-beams which entered the wall, the grating above the 
shafts and all other iron work therein, including the elevators, front 
doors and also the sides; that lie did not know what the arrangement 
was between the Robert E. Mackay Company and the George A. 
Fuller Company, concerning the pay for the said elevators, nor what 
it was to include; that on the occasion when he told Mr. Fisher, the 
superintendent of the George A. Fuller Company, about his, the 
witness’s, discussion with the aforesaid elevator operator relative to 
carrying people inside of the elevator during the period when the 
Robert E. Mackay Company had hired the said elevator, the afore¬ 
said Fisher told him that he, the said Fisher, “can do nothing as the 
men will not take any order from me;” that on the same occasion 
he spoke to another employee of the George A. Fuller Company about 
it and told him that the elevator was carrying passengers, and that 
he, the witness, did not think it was right, as the Robert E. Mackay 
Company was paying for the use of the car, and he, the witness, 
could not keep track of the time the Robert E. Mackay Company 
used it, and that he did not intend to pay for the car while it was 
carrying passengers; that the only passengers carried were mechanics, 
but whose he did not know; that the Robert E. Mackay Company 
was using the aforesaid elevator as a sort of movable stage and that 
his painters had the authority in his absence to give the orders to the 
aforesaid operator where to take them to and where to stop, that is, 
where they had their work to do; that it would have been more ex¬ 
pensive to have used a stage, constructed from the bottom of the 
elevator shaft up, than painting from the top of the aforesaid ele¬ 
vator, but he could have done it, although that would have tied up 
the elevator. 

On redirect examination the witness testified that he could have 
also used a swinging scaffold to paint the aforesaid elevator shaft but 
it would have tied up the elevators by doing that and would have 
inconvenienced the Robert E. Mackay Company and everybody in 
the building besides tying up the elevators; and that his arrange¬ 
ment with Mr. Baird as aforesaid, was for the whole use of the eleva¬ 
tor, the operator, the power to run it and all. 
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Thereupon the witness testified as follows : 

Q; I will a<k you—when you hired the elevator from the George 
A. Fuller Company, what did that hiring include—in other words, 
what was their company to furnish to the Robert E. Mackay Com¬ 
pany? 

Mr. Duvall: I object to the question as being a repetition; 
81 also on the ground that the witness has fully testified in his 
examination in chief as to the arrangement which he made 
with Mr. Baird, as to the use of these elevators. 

A. Well, my arrangement was for the whole use of the elevator, 
operator and all. 

Q. IIow about the power to run it?. A. It was not spoken of; of 
course I had to have the power to run it. 

Q. A question was asked you a while ago by Mr. Duvall as to 
what you knew of your own knowledge as to what was included in 
the hiring of that elevator, and what was to be paid for it, and that 
is the reason 1 asked you the preceding question—your answer to 
that question was “No. Do you desire to make any explanation of 
that answer? 

Mr. Duvall: I object to that question on the ground that mis¬ 
quotes counsel for the defendant; also on the ground that the wit¬ 
ness has fully answered the question; and further, that the question 
is leading and highly suggestive of the answer required of this wit¬ 
ness. 

A. I cannot give you any explanation on that at all; I don't know 
anything about that. 

Q. About what are you speaking now? A. The talk there is 

about the money matter. 

«/ 

Q. Then, when you answered “No" you had reference to what was 
paid and not what was included in the hiring? A. That is it. 

The foregoing questions and answers were read to the jury, none 
of the objections thereto being urged by counsel. 

On recross examination the witness further testified that he told 
counsel for defendant, the George A. Fuller Company, sometime 
prior to the giving of his deposition, that his, the witness' arrange¬ 
ment with the said Mr. Baird was that he, the said witness, should 
have this car. and no passengers were to be carried and that he was 
to have the exclusive use of the same for his painters and that the 

• 1 1 ^ < i t give up the said elevator was when the 

George A. Fuller Company wanted to carry up material and then 
the George A. Fuller Company, through its building superintendent 
would make the request for the said elevator, directly to him, the 
witness, who was then to turn it over to the George A. Fuller Com¬ 
pany. 

On cross examination, bv counsel for defendant, the Otis Elevator 
Company, the witness testified that on August 9, 1907, the building 
aforesaid was nearly completed and there were tenants in it; and 
that the painting work by the Robert E. Mackay Companv was com¬ 
pleted December 16, 1907. 
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Upon further redirect examination, the witness testified that the 
Robert E. Mackay Company was engaged from May 15th to De¬ 
cember 16th, 1907, in the painting of the elevator shafts. 

Thereupon the plaintiff, further to maintain the issues on his 
part joined, called in order, Doctors Charles S. Whitf, L. D. Rich- 
elderfer and James Tubman, who testified in detail to the extent 
of the plaintiff’s injury. 

82 Thereupon the plaintiff rested his case and counsel for the 

defendant, the Otis Elevator Company, moved, upon the fore¬ 
going, which was all the evidence in the ca.se, the Court to instruct 
the jury to return a verdict in favor of the said defendant and 
at the same time counsel for the defendant, the George A. Fuller 
Company, notified the Court of his intention to make a similar mo¬ 
tion, based on slightly different grounds to that urged by counsel for 
the other defendant herein. And thereupon after argument by 
counsel for defendant, the Otis Elevator Company, the following 
colloquy occurred: 

“The Court (after argument) : If you think the position of the 
“Otis Elevator Company is a correct one, Mr. Hayden, you should 
“state to the Court. 

“Mr. Hayden: It is a question that has given us great concern. 
“We have not hardly known just where the responsibility was. But 
“as we have gone further into it, we are very much inclined to take 
“some decided action, or at least withdraw any objection so far as 
“the Otis Elevator Company is concerned, and let the Court rule 
“upon it. 

“The Court: Then you want the Court to rule upon it? 

“Mr. Hayden: Yes sir. 

The Court sustained the said motion, brought by counsel for the 
defendant, the Otis Elevator Company, and then and there ruled as 
follows: 

“The Court: I do not think you have presented a case against the 
“Otis Elevator Company here. While it is true that this man was 
“under the control, to some extent, of the persons to whom he had 
“been hired for a profit, I do not see that that makes any differ¬ 
ence so far as this plaintiff is concerned, and the question that I 
“suggest to the counsel it seems to me is independent of that fact. 
“If a man hires a person under a contract of service to another party 
“as a builder, and so on, and that person undertakes to hire him out, 
“to sub-contract, if I may use that term in this connection, puts a 
“temporary authority, in other words, in the hands of a third party 
“under a special contract, it would seem to me to be rather an ex¬ 
treme doctrine that the party to whom the man is hired can again 
“rehire that man to somebody else, whose employment might be very 
“much more hazardous; not applying to this particular case, but the 
“principle is the same; and then to hold the original master respon¬ 
sible for something he may not have known—it not appearing in 
“this case that he did know it. That, in my judgment, would be a 
“very serious question, and I content myself by deciding the case as 
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“it is presented upon the theory that he was not in the actual control 
“of this servant, but that it was in his hands, and I therefore think 
“the defendant, the Otis Elevator Company, ought to be discharged 
“from responsibility for this accident. The verdict will therefore be 
“in favor of the Otis Elevator Company. Of course, you can take an 
“exception if you want to.” 

“Mr. Hayden: I do not think we wish any exception. 

“The Court: Very well; I guess the jury had better be 
83 “directed to return a verdict in favor of the defendant, the 
“Otis Elevator Company.” 

Accordingly the jury was instructed to return a verdict in behalf 
of the defendant, the Otis hffevator Company, and did so return a 
verdict as aforesaid. 

And thereupon counsel for the defendant, the George A. Fuller 
Company, moved, upon the foregoing, which was all the evidence in 
the case, the Court to instruct the jury to return a verdict in favor 
of the defendant, but the Court overruled said motion, to which 
ruling of the Court the said defendant, by its counsel, then and 
there duly excepted. 


Thereupon, in order to prove the issues joined on its part in said 
case, the defendant, the George A. Fuller Company, produced 
Francis J. Fisiier as a witness in its behalf, and he testified that he 
was superintendent for Harry Wardman; that on the 9th day of 
August 1907 he was employed" on the Hibbs Building, by the George 
A. 1 idler Company, to superintend the work of finishing up and had 
been so engaged for about three months; that prior to that he started 
in as timekeeper; that his duty as such timekeeper was to keep the 
time of all the men employed on the building by the George A. 
Fuller Company and as superintendent his duty was to look after the 
work in general and finish up, also keeping the time in addition to 
his duty as superintendent; that on August 9th, 1907 the aforesaid 
Joseph Locke was not in the employ of the George A. Fuller Com¬ 
pany nor had the said Locke been in the employ of the George A. 
Fuller Company since the 1st day of July, 1907 ; that the said Joseph 
Locke was in the employ of the defendant, the Otis Elevator Com¬ 
pany, who was paying him, the said Locke, and that the latter was 
operating the said elevators on August 9th, 1907; that on said date 
the aforesaid elevator, which caused the accident, was being used by 
Robert E. Mackay Company’s painters who were painting the east 
elevator shaft; that there were two elevators in the building, the one 
nearer the entrance to the building being designated by him the 
right hand elevator and the other, the left hand elevator; that the 
painters were using the one farthest from the door of the building 
which was the east elevator; that they had been working in the shaft 
of that elevator, off and on, for about a month and on August 9th, 
1907 they began work in the same shaft at 7:30 in the morning; 
that while the painters were using the said elevator, the aforesaid 
operator, Joseph Locke, was under the orders of the Robert E. Mackay 
Company’s men; that he told the aforesaid Joseph Locke that he, the 
said Locke, must receive his orders from Robert Minte, the foreman 
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for the Robert E. Mackay Company, or Minte’s representative; that 
on this occasion when the painters of the Robert E. Mackay Company 
were using the said elevator or elevators for painting, no supervision 
in the doing of the painting work in the shaft was exercised by the 
George A. Fuller Company and no directions or orders relative to the 
doing of the painting work, as aforesaid, were given by the George 
A. Fuller Company and that on the date aforesaid or at any other 
time when the Mackay Company’s painters were engaged in 
84 painting from the top of the said elevator or elevators, he did 
not exercise any supervision over the elevator operator or the 
said elevator; that whenever it happened that he desired to use the 
elevator for any purpose, for the George A. Fuller Company, while 
the Mackay Company’s painters were using it, he went to the said 
Mr. Minte, the foreman, and asked him if he could use it and he, 
Minte, would turn it over to him, the witness, and put his painters 
to doing something else, while he, the witness, was using the elevator; 
that he had an understanding with the said Minte that if at any 
time he, the witness, had any important work upstairs, for shaping 
up things, that he, the witness, could get the elevator; that while the 
Mackay Company’s painters were at work on the said elevator, or 
using it for any purpose, he, as the superintendent of the aforesaid 
building, did not interfere with the operator or with the running of 
the said elevator: that the Mackay Company’s painters started to 
work at half past seven on August 9, 1907 and worked about three 
hours before the accident occurred; that when the said foreman, 
Robert Minte, was not at the said building, he, the said Minte, left 
the signals to be given by one of his, Minte’s men in the elevator 
shaft and the plaintiff, McCloskey, was the one who gave the signals; 
that he saw the plaintiff in this case at work in the said elevator shaft 
on three or four occasions previous to the day of the accident and 
had seen him on top of the cage of the said east elevator; that at the 
time of the accident he was not in the said building; that he knew 
the construction of the said east elevator and of the top of it especially 
and that a person could sit or ride on top of the aforesaid cross bars 
or stand on top of the same; that he had often ridden on top of the 
elevator in that position; that a person could stand on the dome of 
the said elevator top and hold to the cable which supported the said 
elevator; that a person sitting or standing on the aforesaid cross bars 
would be at least a foot and a half away from the counterbalance 
weights at the east side of the said elevator; that he rode there often; 
and that he did not make any arrangement with anyone of the Otis 
Elevator Company relative to the elevators and the operators. 

On cross-examination the witness testified that the elevator oper¬ 
ator, the said Joseph Locke, did not report to him the number of 
hours he worked in the elevator but that the said operator reported 
his time to the Otis Elevator Company; that he did not know any¬ 
thing about the agreement between the George A. Fuller Company 
and the Robert E. Mackay Company relative to the said elevators; 
that all he knew was that the Robert E. Mackay Company used them 
and that the same equipment that hoisted material for the George A. 
Fuller Company, was used by the Robert E. Mackay Company for 
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painting from the top of the elevator; and that at the time the said 
operator, Joseph Locke, was being used by the Robert E. Mackay 
Company, he exercised no control over the said operator; that when 
the said elevator operator was employed by the George A. Fuller 
Company then he had charge of him; that he did not direct the said 
operator to operate the elevator for anybody else; that that was done 
in the office; that he told the said Locke to obey the orders of 
85 Minte and his painters while operating the said elevator and 
the order of the signals when the painters wanted to go up 
and come down; that the said Locke was told to observe the signals 
that might be givdi to him, the said Locke; and how the painters 
wanted the elevator operated and that was what he meant, and that 
was the only control delegated to them; that Locke was standing 
where he could not see when they had finished their work; that they 
were on top and it was therefore necessary to signal him, the said 
Locke by some means, either to request him to go up and to stop 
or in some way let him know how they wanted the elevator operated. 
Thereupon the witness was asked the following questions: 

Q. Did \ ou agree to operate it for any person or company other 
than the Mackay people while you had it hired from the Otis Ele¬ 
vator Company? A. Did we agree to hire it to anybody else? 

Q. \es, did you hire it to anybody else; did you contract to 
operate it for anybody else save the Robert E. Mackay Company 
during the time you had it from the Otis Elevator Companv? A. I 
never made any contracts at all. 

Q. W ell, was it used by anybody else save the Mackay Company 
and yourself? A. Yes sir. 

Q, By whom? A. The Bosford-Dickinson Company. 

Q. On the same terms that you were operating it for the Mackay 
people? A. I don't know . I suppose so. 

Q. At a dollar an hour? A. I don’t know about that. That was 
done in the office. 

Q. But as a matter of fact, you do know that the Fuller Company 
did operate for some one else other than the Mackav DeoDle and 
that other party was w T hom? v F 7 

Mr. Colbert: Your Honor, we object to that. That assumes 
something that is not in the case. There is no evidence that they 
operated it for anybody. J 

The Court: Oh, yes; he said they did operate it for Bosford- 
Dickinson, but he did not know the terms. 

Mr. Colbert . But the question is if the Fuller Company w T ere 
operating for Bosford, Dickinson & Company, and therefore we 
object to assuming something that does not exist. 

The Court: 1 may have misunderstood the other answer. I 
think he said that they were operating it for the Mackav Com¬ 
pany. J 

Mr. Colbert : He said they w^ere using it. Let the stenographer 
read what was said. r 

(The stenographer read as follows:) 
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f ‘Q. Well, was it used by anybody else save the Mackay Company 
and yourselves? A. Yes sir. 

By whom? A. The Bosford-Dickinson Company. 

Q. On the same terms that you were operating it for the Mackay 
people? A. I don’t know, I suppose so. 

“Q. At a dollar an hour? A. I don’t know about that. That 
was done in the office. 

86 ‘Q. But as a matter of fact, you do know that the Puller 

Company did operate for some one else other than the Mackay 
people, and that other party was whom? J 


Mr. Colbert : I object to the pending question. 

The Court: Make it read: “Do you know.” 

(The question was repeated as follows:) 

“Q. As a matter of fact do you know that the Fuller Company 
did operate it for some one else other than the Mackay people* and 
if so, who was that other party.” A. Yes sir, I know that. * 

By Mr. Dayden: 

Q- '\ h „ at , othe , r Pe°P le or persons or company was it being 
operated for by the P idler people, other than its own company and 
the Mackay Company? A. I think the Bosford-Dickinson Company 
ana the Mackay Company were the only ones. 

♦in?' , ,lid , 1 the Bosford-Dickinson Company do in the construc¬ 

tion of that building; who were they? A. They had the woodwork, 
they supplied the doors and trimmings, and so forth 

♦h?;? 0 *"! y ?V h w, 0f any °! ie el f 1 were th ere other contractors 
there 1 A. I think they were the only two in the building when the 
elevator was in running order. 

And the witness further testified: 

A hat be '! eve ’' made any contracts; that he had ridden up on top 
of the said eleiator, by standing on the aforesaid cross bars and hold¬ 
ing to the cable and while in such position had carried up in his 
arms six pieces of flooring; that he could have stoda in the same 
position holding on to the cable with one hand and could have 

bv the'nl-dnH'f^V T‘ *'if stl PPling brush and pot of paint, testified 
m the pi din tin, to ha\e been carried up by him the nlaintiff Tm 

mediate y after the accident he started 'to get r^rteaboutit 
And thereupon the following questions were asked* 

D. if you had a pot of paint in one hand and a stippling brush 
tbe ., otbei \ kmdl J mform me how you would hold on to the cable’ 
Me I ha h nd. k 1 '° ld * he stlpplin S brush and the pot of paint in 

b^hhr.Si ,h '* ,lpplineb ™'" A - 1 ^ 

Q. Is it a large brush, weighing 10 pounds, is it not? A No sir 

• T bl # b f ush ’ 18 “ not? A - T be one he had was for touch 

mg up, and I don’t think it was a large brush. to h ' 

Q. Would you have considered it much of a feat to have gone ud 
there with those incumbrances? A. No S 6 Up 

l(k—2829a 
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On redirect examination the following question was propounded 
to the witness: 

“Q. On the 9th of August, 1907, when you had turned that 
elevator and the operator over to the Mackay Company, state just 
what you said to Locke?’' 

To the answering of which question counsel for the plain- 
87 tiff objected, and the Court sustained the objection, to which 
ruling of the Court the counsel for the defendant, the George 
A. Fuller Company, duly excepted. 

And on further redirect examination the witness testified that on 
the morning of the 9th of August, 1907, he told the said Locke, to 
act according to the way Mr. Minte directed him to and that he, the 
said Minte, was to have charge of him and give him, the said Locke, 
his instructions about the running of the elevator; that, on that occa¬ 
sion he did not say anything to the said Locke regarding signals; 
that while the Robert E. Mackay Company was using the said eleva¬ 
tor it had control of the operator, and was to give the signals, and 
the understanding that he, the witness, had with Mr. Minte, was 
that he, the said Minte, was to have the exclusive use of the said 
elevator; that on the morning of August 9, 1907, nothing was said 
between him and the said Joseph Locke, alxmt signals; that he, the 
witness, knew nothing about any arrangement between the George 
A. Fuller Company and the Botsford-Dickinson Company regard¬ 
ing the use of the elevator and the operator prior to the day of the 
accident and simply knew the fact that the Botsford-Dickinson Com¬ 
pany used the said elevator; and the witness further testified that he 
did not know whether the elevator equipment was turned over to the 
Botsford-Dickinson Company or whether the George A. Fuller Com¬ 
pany was operating it for the Botsford-Dickinson Company. 

The examination of said witness being concluded, Phillip F. 
Gormley was produced as a witness in behalf of the defendant, the 
George A. Fuller Company and testified that he was a contractor in 
business for himself with the Gormley-Poynton Company; that on 
August 9, 1907, he was employed by the George A. Fuller Company 
as its general superintendent but that at the time of testifying in 
this cause he was not employed by the George A. Fuller Company in 
any capacity; that he did not make any arrangement with the Otis 
Elevator Company relative to the use of elevators in the Hibbs Build¬ 
ing and did not know anything about the arrangement that existed 
between the two said Companies on August 9, 1907; that as to the 
said elevators on the said date there was no arrangement but there 
had been some arrangement relative to a temporarv hoist or ele¬ 
vator when the George A. Fuller Company was hoisting building 
material and at that time the latter Company had an engineer to 
operate the elevator while the Otis Elevator Companv had a man 
there looking after it to see that he controlled the appliances prop¬ 
erly and the said Otis Elevator Company’s man looked after the 
ropes, greased the machinery’ and saw that everything connected 
with the elevator was properly cared for; that he did not know 
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of any arrangement between the George A. Fuller Company and 
the Robert E. Mackay Company as to the use of the aforesaid ele- 
\ator at any time; that the elevator used under the arrangement 
with the Otis Elevator Company as a temporary hoist, at the time 
referred to by him, was a mere platform running in the regular 
passenger elevator shafts; that as general superintendent for the 
George A. Fuller Company, he supervised the construction 
oh of the said Ilibbs Building and knew that the Robert E. 

Mackay Company used the passenger elevators for hoisting 
paints to the fifth floor of the said building wdiere they stored their 
materials in a room and used the elevators for other work but that 
he did not know for what purpose the said painters were using the 
elevators on August 9, 1907, and it was hot until after the occur¬ 
rence of the accident to the plaintiff that ho learned what such use 
was; the witness was thereupon asked the following questions: 

“Q- M ho was the operator in charge of those elevators? A. 
Locke. 

“Q. Tn whose employ was he? A. In the employ of the Otis 
Elevator Company. 

‘‘Q- M ho paid him? A. The Otis Elevator Company. 

“Q- What authority or control did you or the George A. Fuller 
Company have over Mr. Locke? A. Not any. 

“Q- What control or authority did you have over him on the 
9th day of August, 1907? A. Not any. 

‘‘Q. Had you any right to discharge Mr. Locke? A. No sir. 

“Q. Did you have any right under whatever arrangement ex¬ 
isted between the George A. Fuller Company and the Otis Elevator 
Company to substitute some one else on" that elevator for Mr. 
Locke? A. No sir. 

And the witness further testified: that as general superintendent 
of the George A. Fuller Company he had charge of all of their 
work in this city, including the said Hibbs Building and during the 
construction of the said building looked over the construction 
thereof five or six times a day from the time the building was 
started up to the time of its completion; and the witness further 
testified that he could not remember the exact date when the said 
building was turned over to the owner, under the George A. Fuller 
Company’s contract. 

No cross examination of the witness. 

The examination of said witness being concluded, James Baird 
was produced as a witness in behalf of the defendant, the George 
A. Fuller Company, and testified that he was the manager of the 
George A. Fuller Company, the defendant, and was employed as 
such on August 9, 1907; that the work of constructing the afore¬ 
said Hibbs Building came under his control and he knew the con¬ 
tract entered into between Mr. Hibbs and the George A. Fuller Com¬ 
pany, for the erection of the aforesaid building. 
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Thereupon, in order to prove the issues joined on its part in said 
ease, the defendant, the George A. Fuller Company, introduced in 
evidence the original contract between the George A. Fuller Com¬ 
pany and William B. Ilibbs, dated September ’2*2nd, 1906, for the 
construction of the aforesaid building. 

The aforesaid contract was in writing and duly executed on the 
date aforesaid, by the George A. Fuller Company and the said 
M illiam B. Ilibbs and the terms thereof were in substance 
89 as follows: That the George A. Fuller Company should pro¬ 
vide all the materials and perform all the work for the erec¬ 
tion and completion of a ten story and basement, steel skeleton, 
fire-proof office building on certain designated lots and parts of lots 
in Square *2*22. according to ground plan of the city of Washing¬ 
ton, D. C., all as shown on the drawings and described in the 
specifications prepared bv the Architects, which said specifications 
did not include the construction or installation of any of the ele¬ 
vators or elevator machinery for said building. The said William 
B. Ilibbs by the said contract required the said George A. Fuller 
Company to complete the said building within ten months from 
the date of the aforesaid agreement, and agreed to give the said 
contractor possession of the building site not later than the afore¬ 
said date of the contract. The sum paid by the terms of the said 
contract, for the erection of the said building, was the actual cost, to 
the George A. Fuller Company, of the work and materials required 
for the construction of the said building, plus eight (8) per cent 
thereof for the supervision of the construction by the said George 
A. Fuller Company, but it was further agreed that if the total cost 
of said work and materials and said eight (81 per cent additional 
should exceed a certain stipulated sum then the said George A. 
Fuller Company was to receive only the stipulated sum in full pay¬ 
ment for all work, materials, and its supervision, subject to certain 
additions and deductions as provided for by the terms of the said 
contract Fhe George A. Fuller Company was by said con¬ 
tract required to submit to the owner of the said building, vouchers 
for all expenditures including ten (10) per cent of the value of 
all large tools, machinery and derricks used in the construction of 
the said building, to compensate for wear and tear, while all small 
tools and the expense of keeping them in repair, less ten (10) per 
cent for wear and tear, was charged as part of the cost of said 
building but this provision did not apply to any property of sub¬ 
contractors of the George A. Fuller Company. 

The said 11 illiam B. TTibbs was to have access to the books of 
account and time sheets, in connection with the said building, for 
the purpose of verifying the account. 

The George A. Fuller Company was required to deliver to the 
Architects, on or about the tenth of each month, a statement of all 
disbursements made for work and materials incorporated into the 
said building, together with vouchers for same, for audit. Tf found 
to be correct, the architects would, within five days, issue to the 
George A. Fuller Company a certificate for the sum of said vouchers 
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a nd the owner was required to pay sucli certificate within seven days 
alter receiving same. 

It '' a ^ further stipulated and understood that the plans and speci¬ 
fications excluded certain portions of the work which portions of 
the work were to be performed by the owner at proper time so as 
not to delay the general progress of the work. 

No charge was to be made by the contractor, as part of the cost, 

on ? r • f sei T iees . an y 9^ ( * ers ^ le contractor, nor for 
( £ ncal senic es in any of its offices other than the temporary 
office on the building. 

The deductions thereinbefore referred to were to be allowances for 
( langes, while the additions so referred to were to be for extras. 

And thereupon the witness further testified as follows: 

Q. It has been testified in this case that there was some arrange¬ 
ment made between you and the Robert E. Maekay Company rela- 
ti\e to the use of the elevators in that building for some purpose 
l)o you recall any conversation with Mr. Minte on that subject? A. 

1 recall Mr. Minte coming up to see me about it, to arrange for the 
6ie\ ci tors. 

Q. Please state what the conversation was? A. It was not much 
at length. As I recall, he called at my office and said he wanted to 
have the use of the elevators at times, and wanted to know how he 
could arrange it. I simply told him he could have the use of them 
under the customary arrangement; that whenever he wanted to use 
the elevators, if the Otis Elevator Company or ourselves were not 
using them, he could have the use of them for any purpose he might 
desire, and we would charge him the customary rate. 

Q. \\ hat was that rate? A. I think we had rented the elevators 
to Mackav before at one dollar an hour, the customary rate. 

Q. M as anything said between you and Mr. Minte on that occa¬ 
sion with relation to doing the work of hoisting the elevators up and 
down? A. Nothing wdiatever. 

Q. \\ hat was the talk directed to? A. He simply came to me and 
asked for the use of the elevators, and I told him lie could have it. 

Q. Did that also include the operator? A. It included every, 
thing. * J 

Q. r l hat you were to lend the elevator and the operator to the 

Maekay Company? A. Aes; he had everything that went with the 
elevator. 

Q. What were the charges made for the elevator, and to whom 
were they made, for lending that elevator and the operator? To 
whom were the charges made? A. To the Robert E. Mackav Com¬ 
pany. 


Q. What was the charge? A. One dollar per hour for all the time 
that he had the elevator in his use. 

That the George A. Fuller Company did not know, at the time of 
the said arrangement with the foreman of the Robert E. Mackav 
Company what the Otis Elevator Company would charge for use of 
the elevator by the George A. Fuller Company and it was not until 
he received the Otis Company’s bill or invoice^ that he had any idea 
thereof; that the Otis Elevator Company charged Three Dollars a 
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day straight time and also included charges for repairs, grease, fuses 
and such things, as shown by the aforesaid invoice; thereupon the 
witness was asked the following question: 

“Q. \\ hat became of the credit from the Mackay Company to the 
“ Fuller Company of a Dollar per hour? A. It was credited to Mr. 
" Hibbs.” 

To the answering of which counsel for the plaintiff objected. 

Counsel for the defendant, the George A. Fuller Company, 
91 argued that the question was asked for the purpose of show¬ 
ing what interest or control the George A. Fuller Company 
had in or about the said elevator or the operator at the time the Rob¬ 
ert E. Mackay Company was using it; that it had been shown that 
the Otis Elevator Company paid the operator and counsel proposed 
to show that whatever was received from the Robert E. Mackay Com¬ 
pany was credited to Mr. Hibbs and that the Fuller Company had 
no interest whatever in the matter. But the Court sustained the 
objection and thereupon counsel for the defendant, the George A. 
Fuller Company then and there excepted to the ruling of the Court. 

And thereupon the witness further testified that he did not recall 
any arrangement with the Otis Elevator Company for the use of that 
car; that it is customary for the builder to use the car for the benefit 
of all desiring it; that he did not think there was any special ar¬ 
rangement made and that he was the only one to make any such 
arrangement; that there was no other conversation between him and 
the said Minte relative to the use of the said elevators by the Robert 
E. Mackay Company; that he had often seen the construction of the 
elevator which caused the accident and knew about the arrangement 
of the cross-bars on top of the said elevator and that a person could 
sit on the said cross-bars very easily; that if a person sat close to the 
suspending cable, such person would be about two and a half or 
three feet from the counter-balance weights of said elevators and 
there were several places where one could sit on the said cross-bars 
and be far removed from the weights; that a person could stand on 
top of the dome and hold to the suspending cables connected with 
the said cross-bars; that he told the said Minte, when they arranged 
for the Robert E. Mackay Company to have the elevators, that while 
the George A. Fuller Company was charging the Robert E. Mackay 
Company for the said elevator, the latter Company was to have ex¬ 
clusive use of it and that he would not interfere with the Mackay 
Company’s use of it without making his request for it in due time 
for Minte to dispose of his, Minte's men to other advantages; if the 
use of it at one o'clock in the afternoon was desired by the George A. 
Fuller Company notice thereof would be given to the said Minte 
sometime during the forenoon, but if the Otis Elevator Company 
wanted to use the elevator, it would have first call on the same at all 
times. 

Upon cross examination the witness testified as follows: 

“Q. Now, they borrowed that elevator, its service and its operator, 
“ for a dollar an hour? A. The arrangement was just as I tried to 
“ outline it in my testimony. 





GEORGE A. FULLER CO.. ETC. 


79 


“Q. Answer my question. Is that so? They were paying a dol- 
“ lar an hour? A. They paid a dollar an hour. 

“Q. And they were borrowing it, and you were lending it? A. 
“ I don’t know whether you could say they were borrowing it. They 
“ were renting it. They were paying for it. 

The examination of said witness being concluded, Joseph P. 
Locke, was produced as a witness in behalf of the defendant, the 
George A. Fuller Company, and testified that he was the op- 
92 erator who was running the elevator in question on August 9, 
1907 and he was on said date employed by the defendant, the 
Otis Elevator Company and had been in their employ continuously 
for about five months prior to said date; that his said employment 
with the Otis Elevator Company continued for about four months 
after the said date; that at the time of testifying in this cause, he 
was employed at the Munsey Building by the Washington Times; 
that prior to the date of the accident the painters had been painting 
the elevator shafts and had continued that operation a number of 
times going up and down in the shafts; that on the morning of Au¬ 
gust 9th, at the time of beginning work, that was 7:30 A. M., he 
was told that the painters would use the elevators that day, as they 
had done before that date, and he began his operations as he had 
done previously by throwing in the switch and getting ready; that 
about twenty minutes after 7:30 A. M., the painters started to work, 
painting the east shaft, and they continued that operation a number 
of times, going up and down in the shaft a number of times; that 
finally the elevator, with the painters, including the plaintiff, on top 
thereof, reached the bottom of the shaft and he presumed they were 
painting and were ready to go up again; that he had, during all of 
these operations, in the painting of the said east shaft on the day 
aforesaid, been receiving his orders from the plaintiff, who was on 
top of the elevator in question, working with the other painter; that 
when the elevator was at the bottom of the shaft as aforesaid, he 
called to the plaintiff who said to him “We are ready to go up.” and 
he asked the plaintiff if he was ready and the plaintiff replied “Yes 
I am.”; that he then said to the plaintiff “Look out for the weights.”, 
and the plaintiff replied “All right.”; that before moving the car, 
he called to the painters a second time saying “Mac, be careful of 
the weights.” and the said plaintiff replied, “I am all right. Go 
ahead.” which he then did; that he then started the elevator on the 
first speed, which was its slowest speed, and proceeded up, the trip 
being continued until the elevator came to a stand still, caused by 
the weights striking the plaintiff’s foot; that he then jumped out of 
the car, went into the basement where the machinery was installed, 
and operating the elevator from there lowered the same, which raised 
the counterbalance weights and released the plaintiff’s heel; that the 
elevator was, by an automatic device known as the slack cable devise, 
stopped immediately upon the weights coming in contact with the 
plaintiff’s heel; that the counterbalance weights comprised an upper 
and a lower set with an open space of eight inches there-between and 
it was in this space and about midway of the weights, that the plain- 
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tiffs hed was caught, as he observed before he released it; that nei- 
ther the plaintiff nor the other painter, Mr. Renner, ordered him to 
stop at the second floor; that on the day aforesaid, the plaintiff had 

°r e c^ r dlrectl0us to him “d that if he had been 
directed by the plaintiff to stop at the second floor, there was no rea¬ 
son why he could not have done so; that when he jumped out of the 
0Q elevator to see what had stopped it, and observed the accident 
o the plaintiff, the latter did not then make any complaint 
about Ins operation of the elevator, neither did the plaintiff 

.W? y I"'® A, 16 , ele T ator not stopping at the second floor; 

that he observed McCloskey s position on top of the elevator while 

ins hee was caught by the weight and saw that his right foot was 
? n M ,e (lat riI » at , r ‘ght angles to the weight and that his body was 
leaning towards the center of the top with his hands resting on the 
cioss bars; that always while the said elevator was used by the Rob- 

, ; -' Iacka y Company’s painters he operated it on the first speed; 
tliat between half past seven a. m. and the time that the accident 

^'iniflf r/tl lg wi 9 ’ 10 ? 7 ’ ‘i® reeeived a " of Ws orders from the 
plaintifl and that the said orders included the moving of the ele- 

LTlZi' , : d d r l 88 a n,ov ! d,le stage and everything else pertain¬ 
ing to the painting of the said elevator shaft; that in the doing of 

that work lor the Robert h. Mackay Company neither the said Mr. 
rasher, superintendent ol the building for the George A. Fuller 
Company, nor its general superintendent, the aforesaid Mr. Gorm- 
ley, attempted to interfere with him in any manner; that in moving 
the said elevator up and down in its shaft, he would stop it at differ? 
ent places to permit the painters to touch up spots, upon order from 
them; that on this last mentioned trip going up, just before the ac¬ 
cident, be was not directed to stop at any floor; and the witness fur- 
ther testified that lie never told the plaintiff that he was paid and 
employed by the (.eorge A. Fuller Company; and the witness further 
testified that on the last trip after placing the lever at the first speed 
notch, he held it there with his hand all the time and there was 

^lKk P e7C/oot m0Vement ° f the eleVat ° r Until U ^PP« d 

Upon cross examination the witness testified that during the time 
that the plaintiff was at work on the said elevator, witness obeved the 
plaintifl s signals as to starting and stopping and the plaintiff exer¬ 
cised that control over him; that on the morning of the accident 
it he remembered right, he began at the bottom of the shaft with 
the painters and worked with them up and down in the said’ shaft 
a number of times, stopping as they indicated; that on the last trip 
of the elevator, prior to the accident, the painters did not order him 
to stop at any particular place and he understood that thev were 
going to repeat the operation, as they had done before, which was 
going over the shaft and touching up the spots; that he was author¬ 
ized to obey any orders given to him, by the Robert E. Mackay Com¬ 
pany s painter foreman, who in this instance was the plaintiff - that 
he did not take orders from the plaintiff, except those relating to the 
running of the elevator; that at the time of the accident there were 
two passengers in the said elevator but that they did not say which 
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floor they wished to go to, that the plaintiff, Mr. McCloskey, told 
him that he could carry the said passengers in the elevator after he 
first asked if he should do so; that this permission was given to him 
at the first floor just before the elevator was started up on the last 
trip as aforesaid; that he told the plaintiff then that there was a 
couple who wanted to go up as we went and he said to the plaintiff, 
“Can they go?” to which the plaintiff replied, “Yes.” 

94 On redirect examination the witness testified that McClos¬ 
key, while the aforesaid conversation was carried on, was 
standing in the same place as when said McCloskey met with the 
accident, because he the witness was standing in the door—the door 
sill and he could see McCloskey while talking to him. 

On recross-examination the witness testified that he did not know 
where McCloskey was standing when struck by the first weight. 

On further re-direct the witness testified that he knew where the 
plaintiff was standing when his foot was caught, because he found it 
fastened when he went up there, but he could not say that McCloskey 
had not changed his position after the aforesaid conversation, and 
before his foot was caught by the weights. 

The examination of said witness being concluded, the aforesaid 
Ramsey W. Scott was produced as a witness in behalf of the de¬ 
fendant, the George A. Fuller Company and testified that he was 
acquainted with the construction of the aforesaid elevator in the 
Hibbs Building and that a man could stand or sit upon the afore¬ 
said cross-bars on top of the aforesaid elevator and keep out of con¬ 
tact with the aforesaid counterbalance weights and that a person 
could, in such positions hold to the cables from which the elevator 
was suspended; that he had stood upon the aforesaid cross-bars on 
one occasion when he inspected the rails; that it would be nearly 
impossible for a person, standing on the aforesaid cross-bars and 
holding on to the aforesaid cables, to come near enough to the afore¬ 
said counterbalance weights to permit such person’s feet to be struck 
by the said weights; that a person could stand on top of the dome of 
said elevator and hold to the said cable and ride there without com¬ 
ing in proximity to the said weights; that a person could stand on 
the other set of cross-bars, which were arranged diagonally of the 
first mentioned set of cross-bars, without being in proximity to the 
weights; that a person could also stand on any of the other three 
sides of the said elevator, on the flat rim of the top of said elevator, 
where there were no weights at all adjacent, and thereby could have 
avoided contact with the said weights. 

On cross-examination the witness testified that it would not have 
been safe to ride on the top of the car, in approaching the top floor 
unless the elevator operator was cautioned to slow down and stop it 
before the grating at the top of the shaft was reached ; that if such 
caution was given to the operator it was comparatively safe to stand 
or to work, on the aforesaid cross bars; and the witness testified that 
in riding on top of the elevator and on the aforesaid cross-bars or the 
other diagonal set of cross-bars, termed by him the cross-head, with 
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a stippling brush and a pot of paint, a person should have one hand 
disengaged and with the other hand hold to the aforesaid cables. 

95 The examination of said witness being concluded, Dr. 

Frank Leech was produced as a witness in behalf of the 
defendant, the George A. Fuller Company, and testified that he had 
examined the plaintiff and found that the tendon Achillis had been 
injured about four and half inches above the sole of the heel; that 
the fracture of the heel bone had perfectly united and that there was 
no evidence of any other injury and there was no evidence of the 
fracture in the heel bone; that from the character of the scar on the 
said tendon the plaintiff’s foot must necessarily have been at a right 
angle to the weights when the heel was caught therebv; and the 
witness further testified that it would be impossible for a man stand¬ 
ing with his right foot in the position, claimed by the plaintiff, to 
receive the injury which the plaintiff received and that the weights 
could not have produced such an injury if they had hit the side of 
the plaintiff’s foot. 

Upon cross examination the witness testified that the plaintiff must 
have attempted to turn around in order to get his foot caught in the 
manner described by the witness Joseph P. Locke. He did not know 
that he was thrown around; at any rate his foot got around that way. 

The examination of said witness being concluded, Dr. John R. 
Wellington was produced as a witness in behalf of the defendant 
the George A. Fuller Company, and testified that he was a physician 
and surgeon and that his practice was confined to surgery altogether 
and that he was the surgeon for the Casualty Hospital and for the 
Children’s Hospital and one of the surgeons" for the George Wash- 
ington Hospital, and that he was also clinical professor of surgery at 
George Washington Hospital: that from the character of the injury 
received by the plaintiff and the location and character of the scar 
produced by the wound as described in an hypothetical question pro¬ 
pounded to him that it would have been absolutely necessary for the 
weight to have hit the plaintiff’s heel perfectly square and at right 
angles to the foot in order to have produced such an injury to the 
Tendo Achillis and that if the said tendon had been hit from the 
side, he did not belie\e it would have been possible to have crushed 
the tendon, without crushing the whole foot, because the said tendon 
is very strong, very thick and powerful. 

Upon cross examination the witness testified that if the plaintiff 
had been standing in the position testified to bv him, the plaintiff 
and had been thrown off his balance, still his heel must have been 
at right angles to the weight, when struck, in order to have produced 
the injury described; and that his foot, when it was finally caught 
must have been at a right angle to the said weight, I don’t know 
how he got there. 

And thereupon, the defendant, the George A. Fuller Company 
rested its case. r 
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96 And thereupon the plaintiff was recalled as a witness, in 
his own behalf, in rebuttal, and he testified that on the morn¬ 
ing he was injured he did not have any conversation with the ele¬ 
vator operator, agreeing that the operator should carry a passenger 
or passengers and that nothing was said in that respect between the 
witness Renner and the said operator, or between him and the oper¬ 
ator. 

There was no cross examination of the witness. 

1 he examination of said witness being concluded, the plaintiff 
recalled as a witness in rebuttal, Newton D. Renner, who testified 
that he did not remember anybody telling the elevator operator that 
he could carry passengers on the trip which resulted in the injury to 
the plaintiff and that he did not remember anv such conversation. 

And thereupon the plaintiff rested his case. 

And thereupon, u pon all the evidence hereinbefore set out, which 
is hereby referred to and made a part hereof, and which was all the 
evidence in the case, the plaintiff, by its counsel, prayed the Court 
to instruct the jury as follows: 

1. The jury are instructed as matter of law that upon all the evi¬ 
dence in the case, the elevator operator, Lock, at the time of the hap¬ 
pening of the injury to the plaintiff, must be considered to have been 
the servant of the defendant, the George A. Fuller Company. 

(Granted & Exc.) 

2. The jury are instructed that if they find from the evidence 
that the plaintiff, Wilson A. McCloskey, while being carried on the 
top of the elevator in the Hibbs Building, in connection with the 
performance of his duties in painting the shaft of said elevator, as 
an employee of the Robert E. Mackay Company, was injured 
through the negligence of the elevator operator in neglecting to obey 

[declaration]* 

his signals in the manner described in the A plaintiff’s evidence and 
that the happening of said injury was not contributed to by negli¬ 
gence or want of proper care on the part of the plaintiff, their verdict 
should be for the plaintiff. 

(Amended and granted.) 

(Exception.) 

3. Tf the jury find for the plaintiff, they are to consider, in esti¬ 
mating the damages, the injuries to the plaintiff Wilson A. McClos¬ 
key and the damages resulting therefrom to him. 

They are to take into consideration the suffering including bodily 
pain, in consequence of such injuries, and also the mental suffering 
and pain attendant upon and the natural incident of such bodily 
suffering, the character and extent of his physical disabilities, and 
whether the injury is permanent or otherwise. 

(Conceded.) 


I* Word enclosed in brackets erased in copy.] 
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97 The court granted the first prayer and also the second 
prayer as amended. The third prayer offered by counsel 

for the plaintiff was conceded. To the granting of the first and sec¬ 
ond prayers, so offered by counsel for the plaintiff, by the Court, 
counsel for the defendant, the George A. Fuller Company, then and 
there separately and severally excepted. 

And the counsel for the defendant, the George A. Fuller Com¬ 
pany prayed the court to instruct the jury as follows: 

At Law. No. 50782. 

McCloskey 

v. 

George A. Fuller Co. et al. 

1. The Jury are instructed that under the pleadings and all the 
evidence, their verdict should he for the defendant, the George A. 
Fuller Company. 

(Refused and Exc.) 

2. The Jury are instructed that if they find from all the evidence 
that the accident to the plaintiff complained of was occasioned in 
any degree by his own carelessness, the verdict should he for the de¬ 
fendant, the George A. Fuller Company, regardless of whether the 
elevator operator was negligent or not, or whether he was the servant 
of the Fuller Company or not. 

(Conceded.) 

3. Tf the Jury find from all the evidence that the accident to the 
plaintiff was occasioned wholly or in part by reason of the fact that 
he had placed himself in an exposed and dangerous position on the 
ledge around the top of the elevator car, with reference to obeying 
the signal* to stop at the second floor, if you find such signals were 
given when he might readily have placed himself in a safe and 
secure position the verdict should be for the defendant the George A. 
Fuller Company, regardless of any supposed negligence on the part 
of the elevator operator and regardless of whether the operator was a 
servant of the Fuller Company or not. 

(Conceded as Amended.) 

(Refused as asked <fc Exc.) 

(The parts underscored were added by way of amendment.) 

4. Tf the jury find from all the evidence that at the time of the 
accident to the plaintiff complained of, the elevator operator whose 
alleged negligence caused the injury to the plaintiff, was employed 
and paid by the Otis Elevator Company, which Company hired or 
loaned the elevator with its equipment and power to run it, together 
with the operator himself, to the Fuller Company for that Company’s 
purposes, and if they further find that the Fuller Company in turn 
entered into a contract with the Mackay Companv by which the 
latter agreed to do all the painting in the'Hibbs Building, including 
the elevator shaft, and to supply all the labor and materials neces¬ 
sary therefor, and that the Fuller Company agreed with the 

98 Mackay Company to turn over to the latter the elevator with 
its power and equipment and the operator to run it with the 
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understanding that while the elevator and the operator were being 
used for the purposes of the Mackay Company’s work, said Mackay 
Company should have the exclusive control and direction of the 
movements of said elevator and the operator himself, and that while 
engaged in doing the Mackay Company’s work, the operator negli¬ 
gently caused the injury complained of, then said operator for the 
time being was the servant of the Mackay Company and not of the 
Fuller Company, and the verdict should be for the defendant the 
Fuller Company. 

(Rejected & Exc.) 

5. Tf the Jury find from all the evidence that the Mackey Com¬ 
pany had the contract for doing the painting work in the Hibbs 
Building under an agreement with the Fuller Company, including 
the painting of the elevator shaft, which work required the construc¬ 
tion of a stationary or swinging scaffold, or the use of the elevator, 
and if the jury further find that the Mackay Company for reasons 
satisfactory to it preferred to procure and did procure from the 
fuller Company the use of the elevator and an operator to run it, 
and that while engaged in doing the Mackay Company’s work, the 
operator was placed under the exclusive control of the Mackay 
Company, then said operator became for the time being the servant 
of the Mackay Company, and the verdict should be for the de¬ 
fendant. 

(Rejected & Exc.) 

6. The jury are instructed that the fact that the plaintiff was 
injured, no matter how seriously in itself does not entitle him to 
recover in this action, but before a verdict in any amount can be 
rendered in his favor, the jury must find that the elevator oper¬ 
ator was at the time of the accident guilty of some negligence, 
and did not act as a reasonably prudent man should have acted under 
all the circumstances, [and that as defined in previous instructions 
said operator was the servant of the Fuller Company while perform¬ 
ing the acts which occasioned the accident.]* 

(Refused as asked & Exc.) 

(Conceded as Modified.) 

(The language struck through, appeared in the prayer as origi¬ 
nally presented. The part added by way of amendment is under¬ 
lined.) 

are instructed that in considering the question as 
to whose servant Locke, the elevator operator, was at the time of the 
accident, they may take into account, along with all the other evi¬ 
dence in the case, the fact that the Fuller Company did not employ 
and did not pay Locke for his services, and had no power to dis¬ 
charge him, and also the fact that at the time of the accident, the 
Otis Elevator Company had not turned the elevator over to the 
owner of the building. 

(Rejected & Exc.) 

99 . 8. The Jury are instructed that there can be no recovery 

in this case on the ground of the total disability of the plain- 

[* Words enclosed in brackets erased in copy.] 




86 


OTIS ELEVATOP CO., ETC., VS. 


tiff to perforin manual labor, if they are satisfied from all the evi¬ 
dence that the plaintiff is able to perform manual labor to some ex¬ 
tent, and in this respect the recovery must be limited to the diminu¬ 
tion of the plaintiff's ability to do manual work, and such other ele¬ 
ments of damage as the plaintiff may be entitled to recover. 

(Conceded.) 

9. The Jury are instructed that if upon consideration 
of all the evidence and the instructions given by the Court, 
the jury should come to the conclusion that the plaintiff is entitled 
to a verdict, then in estimating the amount of the damages they 
should not be guided or influenced in the slightest degree by the 
fact that the plaintiff is an individual who has been injured, and 
that the defendant is a corporation financially able to respond to 
a verdict that may be rendered against it, but thev should in all 
respects treat the defendant, the Fuller Company, precisely as if it 
were an individual, without being influenced by any prejudice 
against the defendant corporation or by any feeling of sympathy 
of the plaintiff on account of his injuries. 

(Conceded.) 

The second, eighth and ninth prayers, so offered by said counsel 
for the defendant, the George A. Fuller Company, were conceded 
and the Court granted the said prayers, but the Court refused to 
grant the first, third, fourth, fifth, sixth and seventh prayers so 
offered by said counsel for the said defendant, to which refusal of the 
Court to grant each of said prayers specified, counsel for the said 
defendant, then and there separately and severally excepted. The 
Court granted the said defendant’s third and sixth prayers as modi¬ 
fied or amended and conceded. 

And thereupon the Court instructed the jury as follows: 

Jur i in this case the piaintiff alleges 
that he has been injured, and that the injury was occa¬ 
sioned by the defendant in the case, as they originally were, includ¬ 
ing the defendant, the Otis Elevator Company. Now, it is not neces¬ 
sary for you to dwell upon the question of the Otis Elevator Com¬ 
pany at all, because the Court has decided that the Otis Elevator 
Company was not responsible for the injury, and your verdict was 
rendered for that Company under the instructions of the Court. So 
the only question before you is as to whether or not the injury com¬ 
plained of in this declaration was occasioned by the defendant com¬ 
pany, that is to say, the Fuller Company. That is the question 
before you. The Otis Elevator Company is not here, and you have 
nothing to do with it. 

Now, there is another question that has devoloped, according to 
the Court’s view, and that is the question as to the status of the wit¬ 
ness Locke. Was he an employee or servant of the Fuller Com¬ 
pany or of the Mackav Company? If he was a servant of the 
Mackay Company, then this plaintiff can not recover in this case. 
So it becomes necessary to decide the question as to whether or not 
he was the servant of the Fuller Company. 

100 Now, the Court has decided—and its decision is final, so 
far as you are concerned, there being the opportunity and’the 
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right of the parties to correct the Court’s findings by a higher Court, 
if this Court should be in error on that subject—and I have granted 
a prayer that says to you, that so far as this case is concerned now, 
all the testimony in the case on both sides seeming to agree on 
the given point, that the witness Locke was the servant of 
the Fuller Company. Therefore that question of law has been 
eliminated, and you have no concern with it. It therefore follows 
that the only question with which you are concerned is the one ques¬ 
tion, has the defendant company, that is, the Fuller Company, been 
guilty of negligence, and was this negligence the cause of the plain¬ 
tiff’s injury, and, if it was, what is the estimate which you place by 
way of damages upon that injury? 

Keeping in mind always that the law says no matter how negligent 
the defendant may be, no matter how negligent you may find the 
defendant, the Fuller Company, to have been in this case, still if 
you find the plaintiff was negligent in any degree that contributed 
to the injuries, then if he was responsible entirely for his own 
injury, or if he was in part responsible for his own injuries, the 
Court does not undertake to measure the difference of the amount of 
negligence, but it simply says that even if the defendant was negli¬ 
gent and the plaintiff contributed in some degree to his injury by 
his own negligence, he can not recover. 

That, general^ speaking, is the law of this case and of all cases 
of this character. 

Unfortunately, something has been said in this case in the argu¬ 
ment, brought about by the heat of argument, with which you have 
no concern. Very often counsel say some things that they ought not 
to say. This is very frequently not intentional, but they are 
carried away by their case. So in this case counsel for the 
plaintiff has undertaken to remark upon the position of the de¬ 
fendant in this case as a corporation, and so on. 

Now, you have nothing to do with that. You have been sworn 
in this case to try the question of the right of recovery or not of 
this plaintiff, purely upon the evidence of the case. You are sworn 
to try it according to the law and the evidence, and \^ou are utterly 
unconcerned by reason of the personality of the parties in this case. 
It makes no difference to you whether the plaintiff in the case is a 
poor man or a rich man. That is not 3 T our concern. You only 
know him as the plaintiff, and whether he be rich or poor is no con¬ 
cern of yours. Likewise as to the defendant there is nothing in this 
case to indicate that the defendant is rich or poor, and it does not 
make any difference. You have no concern with that. You treat 
the plaintiff as A. and you treat the defendant as B. You stand 
absolutely indifferent as to either of them. The only question you 
have to decide is, is the plaintiff entitled to recover under the evi¬ 
dence or not, irrespective of the plaintiff’s position or of the de¬ 
fendant’s position. 

So, gentlemen, 3 r ou see, the Verdict of the jury is, in itself, a serious 
matter. You are trying the issue between men, and are not 
101 concerned with their status one way or the other. The 
whole hope of our courts is that the juries shall do justice be- 
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tween man and man without any respect whatever to the personality 
of the parties; and 1 am sure you will do it, as I am glad to say most 
juries do in this jurisdiction. 

Then what is the complaint? The plaintiff charges that he 
has been injured, as I have already said, by the negligence of the 
defendant company, through its servant or employee, Locke. 

In every case that comes into our courts, the plaintiff has a given 
duty, and that is that when he charges negligence he must prove 
negligence; so that the burden of proof in this case is upon the 
plaintiff to show, by the fair weight of testimony, that Locke, and 
therefore the defendant company, was guilty of negligence. So when 
you go to weigh the testimony in this case, you must remember 
that the burden is upon the plaintiff to establish the negligence of 
the defendant company; and you understand if you establish Locke’s 
negligence, you establish the negligence of the defendant company. 
I only say that to keep your minds clear, when I say the negligence 
of the defendant. 

The burden, therefore, is upon the plaintiff in this cause to show, 
by the fair weight of testimony, that the defendant company was 
negligent, and that he was injured by reason of that negligence. 
When I say by the preponderance of evidence, or by the fair weight 
of evidence, it simply means that when you go to consider the ques¬ 
tion as to which side has offered the greater weight of evidence, you 
simply measure it and weigh it, and if from all the evidence you 
find that the plaintiff’s evidence of this negligence weighs 
more, to your minds, than the testimony of the defendant, 
then the plaintiff' is entitled to recover. If the evidence of 
the defendant weighs more than the testimony of the plaintiff, then 
of course you would have to find for the defendant ; but suppose that 
they both weigh the same and you could not tell which side offered 
the greater weight of evidence. Now, the plaintiff must offer the 
preponderance of evidence. Its testimony must weigh more than the 
testimony of the defendant. Consequently, if it weighs just the 
same, then your verdict would have to be for the defendant, because 
the plaintiff’s testimony must weigh more. 

So, on the other hand, if the question of contributory negligence 
comes up, that is a defense, and then the defendant, if it sets up 
contributory negligence, must prove in the same way, by the fair 
weight of testimony, that the plaintiff contributed to his own injury 
by his own negligence. If he contributed in any degree to the acci¬ 
dent then the plaintiff can not recover, and your verdict would have 
to be for the defendant. 

You therefore see what your plain duty is. It is to carefully weigh 
the evidence in the cause, and discover whether the plaintiff has 
proven his case by the fair weight of evidence. After you have set¬ 
tled that question, then you have to go a step further. 

I should say, first, before I come to*that phase of it, that in 
102 considering this question of the negligence, it is your duty to 
consider the position of the plaintiff, as to whether or not, 
considering the position where he stood on that car, in reference to 
the fact that he was going to the second story only, if you believe 
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from the evidence that that is where he had been ordered to go, 
whether he occupied such a position as would be reasonably safe 
under all the circumstances of the case, taking into consideration the 
fact, if you believe it to be the fact, that he was to be taken to the 
second story of the building. 

All of these questions, therefore, enter into the case. You have 
no right, under the law, to take into consideration the fact that an 
accident happened. The happening of an accident does not justify 
a verdict at your hands, because that is not the question. The ques¬ 
tion is, did the accident happen by reason of the negligence of the 
defendant. So the happening of the accident amounts to nothing, 
unless you connect it with the fact that it was through the negli¬ 
gence of the defendant company that the accident happened. 

So you see all of these things work together. You must draw 
no conclusion from the mere fact of the happening of the accident 
itself, but you must draw your conclusions that the accident hap¬ 
pened by reason of the negligence of the defendant before you can 
find for the plaintiff. 

In that connection I do not know whether it is necessary to read 
the prayers or not. 

Mr. Colbert: I think not, sir. 

The Court: You are therefore instructed, as a general proposi¬ 
tion —and I have embodied in what I have said to you nearly all the 
prayers, or at least the principles involved in the prayers—that 
if you find from the evidence in this cause that the plaintiff was 
injured by reason of the negligence of the defendant company, and 
if his own negligence did not contribute to any part of it, then the 
plaintiff in this case is entitled to recover, and your verdict would be 
for the plaintiff. 

On the other hand, if you find that it was not caused by the negli¬ 
gence of the defendant company, or was caused by the negligence 
of the defendant company and the plaintiff together, then the de¬ 
fendant is entitled to a verdict. 

If you find for the defendant, that is the end of the case, and you 
have to go no further. 

If, on the other hand, you find for the plaintiff, then you must 
go a step further, and you have then to consider what damages he 
is entitled to by reason of the negligence of the defendant com¬ 
pany. 

So in taking that into consideration, if you find for the plaintiff, 
as I have said, you are to take into consideration the suffering, in¬ 
cluding bodily pain in consequence of such injuries, and also the 
mental suffering and pain attendant upon and the natural incident 
of such bodily suffering, the character and extent of his physical 
disabilities, and whether the injury is permanent or otherwise. 

You are entitled to take into consideration all these 
108 things—bodily suffering, pain, whether that injury is 

permanent or not. All of those things are matters which 
you are entitled to take into consideration in estimating the damages 
incident to the negligence, and the injury caused by it. 


12—2829a 
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Mr. Colbert: Will your Honor read our 8th prayer in that 
connection, which your Honor has granted, I think? 

The Court: Yes. 

“The jury are instructed that there can be no recovery in this 
case on the ground of the total disability of the plaintiff to perform 
manual labor, if they are satisfied from all the evidence that the 
plaintiff is able to perform manual labor to some extent, and in this 
respect the recovery must be limited to the diminution of the plain¬ 
tiff’s ability to do manual work, and such other elements of damage 
as the plaintiff may be entitled to recover.” 

In other words, reading the two prayers, if the jury finds for the 
plaintiff, they are to consider, in estimating the damages, the injuries 
to the plaintiff, Wilson A. McCloskey, and the damages resulting 
therefrom to him. They are to take into consideration the suffer¬ 
ing, including bodily pain, in consequence of such injuries, and 
also the mental suffering and pain attendant upon and the natural 
incident of such bodily suffering, the character and extent of his 
physical disability, and whether the injury is permanent or other¬ 
wise. 

You take that into consideration. You are not entitled to allow 


this plaintiff for total disability unless you find it was total; but 
you can only allow him damages, if you find for the plaintiff, for 
the diminution in his ability to do manual work. You are entitled 


to allow him for mental suffering which you may find incident to 
the bodily suffering. 

So, gentlemen, if you find for the plaintiff in this case you must 
go a step further. You must all agree, of course, and you will select 
some one of your body to act as foreman for you, who will announce 
your verdict. If you find for the defendant, when you are asked, 
you will simply say “For the defendant.” If you find for the plain¬ 
tiff, you will say, “We find for the plaintiff,” and then state how 
much you find for the plaintiff. 

Thereupon counsel for the said defendant, after the deliverance 
of the oral charge of the Court to the jury, renewed each and all 


of their exceptions to the granting by the Court of the prayers of 
the plaintiff and to the refusal of the Court to grant each of the 
prayers heretofore specified offered by and on behalf of the said de¬ 
fendant, which exceptions were then and there noted upon the min¬ 
utes of the Court. 


Thereupon counsel for the said defendant interposed an objection 
to the oral charge of the Court as follows: 

“Mr. Colbert: We desire to renew our exception to that portion 
of the charge which again finds that Locke was an employe of the 
Fuller Company. In other respects the charge is satisfactory to us. 

“The Court: You may retire, gentlemen.” 

But the Court adhered to his instructions to the jury and 
105 refused to withdraw, alter or modify the same, to which action 
of the Court the said defendant, by its counsel, then and 
there duly excepted and said exceptions were noted at the time upon 
the minutes of the Court. 


After the noting of said exceptions hereinbefore set forth, and the 
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g th ? , S£ " ne a P art of the record, which is also made a part 

not matt^ 7 < ' au?ethe matters and things hereinbefore recited^re 
not matters of record, and in order that the said defendant mav have 

Geor ™ r e F i° n r aPPeal b V h * P r ° Per eo,lrt > the defendant, the 
si£n fnAJVi • Cnmpany, by its attorney moves the Court to 
, t n ' s ’ , ,ts Pdi of Exceptions, to have the same force and 

signed nn!i ea ^ 7"* f'T y on ® of ?® id exceptions had been separately 
signed and sealed, which motion is by the Court "ranted* and thpr<L 

ques n tsihe ? Court f m dant ten , <,ers , th . is > its Bil1 of Exceptions, and re¬ 
quests the Court to sign and seal the same according to the statute 

in such cases made and provided and it is accordingly done now 

for then, this 24th day of February A. D. 1910. ’ ’ 

r HARRY m. clabaugh, 

rSEAL - ] Chief .Justice. 

Settled by consent 

E. S. DUVAL, Jr., 

M. J. COLBERT, 

For Deft Fuller Co. 

S. V. HAYDEN, 

HAYDEN JOHNSON, 

For Plaintiff. 


Memorandum. 

February 25, 1910.—Time to file transcript of record extended 
from time to time to and including April 15th, 1910. exienaecl 


(Here follows plan of elevator, marked page 104.) 


Directions to Clerk for Preparation of Transcript of Record. 

Filed February 25, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50782. 

Wilson McCloskey, Plaintiff, 

George A. Fuller Company and The Otis Elevator Company 

Defendants. 


The Clerk of said Court will please prepare a transcrinf of th^ 

Z:rr l '{"AW ° f A pM in t£X?,rf|£d 

cause, to include the below mentioned items, namely: 
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106 Declaration Filed July 18, 1908. 

Pleas Filed July 28, 1908. 

Joinder of Issue Filed August 11, 1908. 

Leave to Amend Decl. etc. Filed November 20, 1908. 

Verdict for Deft Otis Elev. Co. Filed October 13, 1909. 

Verdict for PPff vs. Def’t George A. Fuller Co. October 19, 1909. 

Judg't for Deft Otis Elev. Co. October 20, 1909. 

iQna < ^ t f° r Pl’ff vs - Oeo. A. Fuller Co., Appeal etc., October 29, 
j. juy. 

Memo. —Appeal Bond filed November 1, 1909. 

Memo. —Bill of Exceptions submitted December 13, 1909. 

—^ ime to ^ile transcript of record extended to Jan. 15, 
1910 December 13, 1909. 

^ nie 1° file Transcript of Record extended to Feb. 15, 
1910 January 14, 1910. 

iniI E T 10 ' T^ime to file Transcript of Record extended to Mar 15, 
1910 January 31, 1910. 

Order making Bill of Exceptions of Record February 24 1910. 
Bill of Exceptions filed February 24. 1910. 

This designation filed Februarv 25, 1910. 

EDWARD S. DUVALL, Jr., 

M. J. COLBERT, 

Attorneys for Def t Ocorye .1. Fuller Company. 
Memorandum. 

April 11 1910.—Time to file transcript of record further extended 
to and including April 20th, 1910. 


Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia . ss: 

I, John R, ^ oung. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
1-/, both inclusive, to l»o a true and correct transcript according 
to directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 50782 at Law. wherein Wilson A Mc- 
Closkev is Plaintiff and George A. Fuller Company is Defendant as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 

Slfa'iSh daTrf XSlrno 0 Citv of Washinffton ’ in District ’ 

TPeal Supreme Court of the District of Columbia^ 

JOHN R. YOUNG, Clerk. 

EiuWd on cover. District of Columbia Supreme Court. No. 
iiv 3 ' r Pf V Ful er Company, Appellant, vs. Wilson A. McClos- 

I Ur, C \ ' H j | 1 |lt f S ’i District of Columbia. Filed Apr. 18, 1910. 
Henry W. Hodges, clerk. r ’ 
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. George A. Fuller Company, Appellant, 

vs. 

, Wilson A. McCloskey. 

Wednesday, October 19th, A. D. 1910. 

The argument in the above entitled cause was commenced by Mr. 
E. S. Duvall, Jr., attorney for the appellant, and was continued by 
Messrs. Hayden Johnson and S. V. Hayden, attorneys for the ap¬ 
pellee, and was concluded by Mr. M. J. Colbert., attorney for the 
appellant. 

In the Court of Appeals of the District of Columbia. 

No. 2153. 

George A. Fuller Company, Appellant, 

vs. 

Wilson A. McCloskey, Appellee. 

Opinion. 

(Mr. Justice Robb delivered the opinion of the Court:) 

By this appeal the appellant, who was one of the two defendants 
below, and who will he designated as defendant here, seeks a reversal 
of the judgment of the Supreme Court of the District of Columbia 
upon a verdict in favor of appellee, plaintiff below, in an action for 
the recovery of damages occasioned by the alleged negligence of 
the defendant’s elevator operator in failing to stop the elevator, on 
which the plaintiff was riding, as directed by plaintiff. 

The defendant company contracted with William B. Hibbs to 
erect for him an office building on 15th Street in this city. The 
work was to be completed by a time certain. This contract did not 
include the installation of an elevator. That work was provided for 
in a contract between Hibbs and the Otis Elevator Company. The 
elevator company installed its elevator long before the completion of 
the building. This elevator, down to the time of the injury to the 
plaintiff, had not been turned over to the owner of the building, but 
was o}>erated by an employee of the Otis Company, who was paid 
and generally controlled by that company. After its installation 
the defendant company entered into an arrangement with the ele¬ 
vator company by which it became entitled to use this elevator in 
the prosecution of its work, paying to the elevator company three 
dollars per day, which was to cover the wages of the caretaker or 
operator aforesaid, the Otis Company reserving the primary right 
to use the elevator. Under this arrangement the defendant company 
was to have no control over the elevator operator other than to 
notify him when to start and when to stop his machine. 

108 The defendant company entered into a sub contract with 
the Robert E. Mackay Company of New York for the paint- 
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ing required by its contract with Mr. Hibbs. The plaintiff was an 
employee of the Mackay Company. The elevator shaft was in¬ 
cluded in this sub contract. To paint this it was of course necessary 
that some means be provided whereby workmen could ascend and 
descend the shaft. Therefore the Mackay Company entered into an 
agreement with the defendant company by which the defendant 
company agreed to furnish the Mackay Company, for use in painting 
said shaft elevator, power and operator at any time that the elevator 
company or the defendant company did not want them. Nothing 
whatever was said about the arrangement between the elevator 
company and the defendant company, the agreement between the 
Mackay and the defendant company proceeding upon the theory 
that the equipment and elevator were under the control of the de¬ 
fendant company. The Mackay Company was not to have, and in 
fact did not have, any control over the operator other than to direct 
him when to start and when to stop his elevator while thus tempo¬ 
rarily used as a movable staging. 

Lpon the day of the accident plaintiff and another workman 
were on the roof of the elevator touching up the walls of the shaft. 
They had worked down until the floor of the car was on a level with 
the first floor of the building. To finish the walls of the shaft be¬ 
tween the first and second floors of the building, the space then oc¬ 
cupied bv the body of the car. it became'necessary to get under the 
car. To do this it was necessary for the painters to be taken to 
the next or second floor landing. The plaintiff was standing on 
the rim or ledge around the top of the car and facing the centre 
of the car. He had a paint box and brush in his hands. The other 
painter was on another side of the top with his back to the plaintiff. 
This rim or ledge was about six and one-half inches wide. Plaintiff 
called to the elevator operator to take him and the other painter up 
to the second floor and let them off there. There was evidence be¬ 
fore the jury that when the car had reached a point where plaintiff 
had directed that it be stopped the car paused and suddenly started 
again, throwing plaintiff off his balance, which he was unable to 
regain until the car had reached the fifth floor, where he was caught 
in the weights which passed the car at that point. 

In his declaration the plaintiff avers that the defendant company 
entered into an agreement with the Mackay Company, for hire, to 
operate said elevator “so that said company’s employees might stand 
on top of the elevator and that it might be lowered or raised as was 
necessary in the painting of said shaft and to start and stop said 
elevator whenever and wherever requested.” It is then averred that 
in pursuance of this contract with the Mackay Company the defend¬ 
ant company employed the Otis Elevator Company to operate and 
run said elevator in accordance with said agreement. The duty of 
the defendant company and also of the elevator company is then 
set forth, and the breach is averred in the following words: “that 
said plaintiff on the day aforesaid had finished his work, he then 
being on the top of the said elevator, below the second floor, re¬ 
quested the said defendant Otis Elevator Company, its serv- 
109 ants and employees to stop said elevator at the second floor, 
so that he might get off and alight therefrom; but the said 




GEORGE A. FULLER CO.. ETC. 


95 


defendants not regarding their said duties, did so negligently, care¬ 
lessly and recklessly operate and cause to be operated said elevator, 
that the same was carried up to the fifth tioor where the said weights 
and elevator met, as aforesaid in direct violation of the request of 
the plaintiff to stop the same at the second floor.” 

At the trial of the case the court, without objection on the part 
of the plaintiff, directed a verdict in favor of the elevator company, 
the other of the two defendants, there being no evidence to charge 
that company with any responsibility in the premises. 

Before proceeding to a consideration of the various assignments 
of error, we deem it necessary to direct attention to the violation of 
Rule V of this court in the preparation of the Bill of Exceptions 
in this case. We have had occasion heretofore to advert to the 
apparent disregard on the part of counsel of this rule, and have 
indicated that upon proper motion such a bill of exceptions would 
be stricken out and the appeal dismissed. It being apparent that 
more drastic measures are necessary to enforce a compliance with 
this rule, we now state that the Court will hereafter feel called 
upon to take action upon its own motion in such cases. Counsel 
should make an effort immediately after the trial of a case to agree 
upon a proper Bill of Exceptions, and if they are unable to reach 
such an agreement the matter should speedily be brought to the 
attention of the trial justice whose plain duty it will then be to ad¬ 
just the differences of counsel and settle a Bill of Exceptions in 
conformity with the rules of this Court. Such a Bill of Exceptions 
as is here presented entails a needless burden upon this court and 
an equally needless expense upon the parties to the suit. 

1. it is insisted that “it was error in the trial court to decide as 
matter of law, under all the evidence, that Locke (the elevator 
operator) was the servant of the Fuller Company.” This assign¬ 
ment of error goes to the root of the case. It is conceded that 
there was no conflict in the evidence upon the facts relating to 
Locke’s employment. It therefore was the sole province of the court 
to determine to whom Locke sustained the relation of employee at 
the time the accident occurred. In other words, it was a question 
of law and not of fact. Did the court err? We think not. So 
far as this inquiry is concerned the elevator company may be elim¬ 
inated from consideration. There was no privity whatever between 
that Company and the Mackay Company. The defendant company 
had a limited right to the use of this elevator equipment including 
the operator. It chose, for a consideration, to furnish to the Mackay 
company by the hour, upon the conditions previously mentioned, 
this elevator equipment and operator. The arrangement, therefore, 
was between the defendant company and the Mackay company, and 
the defendant company cannot now be heard to say that it did not 
have authority to make the contract. Eliminating the elevator 
company the question may be stated thus: The defendant com¬ 
pany, to its own advantage, permitted the Mackay Company to use 
its elevator as a sort of movable staging, but the only control 
110 the agreement contemplated and permitted was limited to the 
right to signal the elevator operator when to start and when 
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to stop his machine. In no other respect was this operator under 
the control of the Mackay Company. The moment the defendant 
company wanted to use this elevator the painters were compelled to 
suspend work. \\ e do not deem it material whether the amount 
paid by the Mackay company for this privilege was ultimately cred¬ 
ited to the owner of the building or not. The defendant company 
was the general contractor. It used this elevator in its work. Had 
any other device been employed by the Mackay company in paint¬ 
ing the elevator shaft it is evident that the operation of the elevator 
would necessarily have been temporarily suspended. It follows that 
the arrangement between the principal and sub contractor was to 
their mutual interest. 1 he defendant company was primarily re¬ 
sponsible for the painting of this shaft. It had made a sub con-' 
tract with the Mackay Company to do this work. That the work 
might be done expeditiously and with as little interruption to its 
own use of this elevator as possible it said to the Mackay Company, 
in effect, you may paint this shaft from the top of our elevator 
when we are not using it, and we will tell Locke (the operator) to 
operate the elevator to suit your convenience, that is to say, to start 
the elevator when you signal and to stop it whenever and wherever 
you wish it stopped. For this service we will charge vou one dollar 
an hour. 

Applying the rule announced by the Supreme Court of the United 
States in the case of the Standard Oil Company vs. Anderson, 212 
II. ^ ? ? fo o \ ed ^jy thu Court in Sonneman vs. Philadelphia, 

Etc. K. Co., 35 App. 1). C., 279, we think the correctness of the 
ruling of the learned trial Justice is apparent. In the Standard Oil 
case the plaintiff was a longshoreman in the employ of a master 
stevedore who was engaged in loading a ship with oil under a con¬ 
tract with the defendant. The plaintiff, while working in the hold, 
was injured by a load of cases containing oil which had been neg¬ 
ligently lowered. The motive power for conveying these cases of 
oil from the dock to the ship was a steam winch and drum, and the 
hoisting and lowering was accomplished by means of a tackle, guy 
ropes and hoisting ropes. The tackle and ropes properly equipped 
were furnished by the stevedore. The winch and drum were owned 
by the defendant and placed on its dock at a convenient distance. 
The work of loading was all done by employees of the stevedore, 
except the operation of the winch. This was done by a winchman 
in the general employ of the defendant. The winchman was hired 
and paid by the defendant, the stevedore agreeing to pay the de¬ 
fendant a certain price per thousand for the hoisting. The stevedore 
had no control over the winchman except to give him the proper 
signals for hoisting and lowering. The negligence in that case con¬ 
sisted in lowering a draft of cases before receiving a signal. The 
court held that the winchman remained the servant of the defendant 
while performing the work described. 

In the Sonneman case the Knox Express Company undertook to 
haul and load into a car a quantity of iron for one Simon. The 
111 defendant railroad company had for a number of years main¬ 
tained a movable engine in its freight yard equipped with 
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derrick and boom, which it furnished without charge to those load¬ 
ing heavy articles upon its cars. The engineer was in the general 
employ of the defendant and could be discharged by it alone. The 
only control exercised by the shipper over this engineer was to give 
the signals for hoisting and lowering. The court ruled that the 
engineer remained the servant of the railroad company while en¬ 
gaged in said work for the express company. 

In the present case the elevator operator was not in the general 
employ of the Mackay Company and was not paid by it. Neither 
was he subject to its discharge. There was an additional reason 
for restricting the control of the Mackay Company over this operator. 
It is well known that an elevator is a more or less dangerous and 
complicated mechanism, requiring in its operation some special 
knowledge and skill. The record shows that Locke possessed these 
qualifications. It is apparent that painters ordinarily would not. 
For this additional reason the defendant company was unwilling 
to surrender the general control of this elevator to the Mackay com¬ 
pany. In other words, it insisted upon operating the elevator itself, 
allowing the Mackay Company to do no more than to give the 
requisite signals to the operator. 

2. This assignment of error questions the sufficiency of the plain¬ 

tiff's declaration and is based solely upon a motion by the defend¬ 
ant, at the close of all the evidence, that the jury be instructed “that 
under the pleadings and all the evidence their verdict should be 
for the defendant, the George A. Fuller Company.” The defendant 
now contends that there was no proper allegation of negligence 
against it in the declaration, and hence that this motion for a ver¬ 
dict should have been granted. It is well settled that such an omni¬ 
bus motion will not reach such a defect in the declaration, assuming 
for the moment that such a defect in fact existed. It is not the duty 
of the trial court but the duty of counsel to examine the declaration 
and point out such alleged defects, and unless this is done it must 
be assumed by the appellate court that they were waived. The rea¬ 
son for this rule is very obvious. To illustrate: One of the defences 
interposed by the defendant at the trial of this case was contribu¬ 
tory negligence by the plaintiff. Another that the elevator operator, 
at the time of the accident, was not its servant but the servant of the 
Mackay company, and hence the fellow servant of the plaintiff. The 
trial Justice, nothing having been said as to the sufficiency of the 
declaration, had no reason to assume that this motion for a verdict 
was based upon grounds other than those specifically brought to his 
attention. If the sufficiency of the declaration was to be challenged 
it was the duty of the defendant to say so, and his failure in that re¬ 
gard was fatal. Mercantile Trust Company vs. Ilensey, 205 U. S. 
298. \\ e may add, however, that assuming this question properly 

raised it is without merit. The plaintiff, probably not knowing the 
existing relation between the original defendants, charged negli¬ 
gence on the part of both, and a breach of duty on the part of 

112 this defendant is, we think, sufficiently set forth in the two 
parts of the declaration already quoted. 

3. The defendant asked the court to charge the jury that if the 

13—2829a 
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evidence showed that the accident was occasioned wholly or in part 
because the plaintiff “had placed himself in an exposed and danger¬ 
ous position on the top of the elevator when he might readily have 
placed himself in a safe and secure position, the verdict should be 
for the defendant.'' The court granted the charge after amending 
it so that it read “if the accident to the plaintiff was occasioned 
wholly or in part by reason of the fact that he had placed himself 
in an exposed and dangerous position on the ledge around the top 
of the elevator car with reference to obeying the signals to stop at 
the second floor, if you find that such signals were given,” etc. The 
plaintiff did not desire to go to the fifth floor but, on the contrary, 
had signalled the operator to stop at the second floor. The evidence 
showed that he was in no danger from the weights until the elevator 
reached the fifth floor. What, therefore, would have been reason¬ 
able precaution on his part in preparing to ascend to the second 
floor might have constituted negligence had he been preparing to 
ascend to the fifth floor. Having this in mind the court properly 
modified the prayer. Whether, after the plaintiff discovered that 
his signal to stop at the second floor had been disregarded, he exer¬ 
cised due care, that is, whether he did what a reasonably prudent 
man would have done in the circumstances to avoid injury, was cov¬ 
ered in another part of the charge. 

Finding no error in the record the judgment is affirmed with 
costs. 

Affirmed. 


October Term, 1910. 

No. 2153. 

George A. Fuller Company, Appellant, 

vs. 

Wilson A. McCloskey. 

Appeal from the Supreme Court of the District of Columbia. 

Tuesday, November 1st, A. D. 1910. 

This cause came on to be heard on the transcript of the record 
from the Supreme Court of the District of Columbia, and was argued 
by counsel. On consideration whereof, It is now here ordered and 
adjudged by this Court that the judgment of the said Supreme Court, 
in this cause, be, and the same is hereby, affirmed with costs. 

Per Mr. Justice ROBB, 

November 1, 1910. 
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113 No. 2153. 

George A. Fuller Company, Appellant, 

vs. 

Wilson A. McCloskey. 

Friday, November 11th, A. D. 1910. 

On motion of Mr. E. S. Duvall, Jr., of counsel for the appellant, 
It is ordered bv the Court that a writ of error to remove this cause 
to the Supreme Court of the United States issue, and the bond to 
act as supersedeas is fixed at the sum of eight thousand dollars. 

United States of America, ss: 

T he President of the United States to the Honorable the Justices 

of the Court of Appeals of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Court of Appeals be¬ 
fore you, or some of you, between George A. Fuller Company, ap¬ 
pellant, and 'Wilson A. McCloskey, Appellee, a manifest error hath 
happened, to the great damage of the said appellant as by its com- 
plaint appears. We being willing that error, if any hath been 
should be duly corrected, and full and speedv justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same in the said Supreme Court 
at \V ashington, within 30 days from the date hereof, that the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 

right, and according to the laws and customs of the United States 
should be done. 

Witness the Honorable John M. Harlan. Senior Associate Justice 
of the Supreme Court of the United States, the 11th day of Novem¬ 
ber, in the year of our Lord one thousand nine hundred and ten. 

[Seal Court of Appeals, District of Columbia.] 

f 7 HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

\ 

Allowed by 


(Bond on Writ of Error.) 

Know all men by these presents, That we, George A. Fuller Com¬ 
pany, as principal, and National Surety Company, as surety, are 
held and firmly bound unto Wilson A. McCloskey in the full 
and just sum of Eight thousand Dollars ($8,000) to be paid 
to the said \\ ilson A. McCloskey his certain attorney, execu- 
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tors administrators, or assigns; to which payment, well and truly to 
to be made, we bind ourselves, our heirs, executors, and adminis- 
trators, jointly and severally, by these presents. Sealed with our 
seals and dated this 12th day of November, in the year of our Lord 
one thousand nine hundred and ten. 

Whereas, lately at a Court of Appeals of the District of Columbia 
in a suit depending in said Court, between the said George A Ful¬ 
ler Company as appellant and the said Wilson A. McCloskey as ap¬ 
pellee, designated as No. 2153 on the General Docket thereof a 
judgment was rendered against the said George A. Fuller Company 
and the said George A. Fuller Company having obtained a writ of 
error and filed a copy thereof in the Clerk’s Office of the said Court 
to reverse the judgment in the aforesaid suit, and a citation directed 
to the said M llson A. McCloskey citing and admonishing him to be 
and appear at a Supreme Court of the United States, to be holden 
at \\ ashmgton. within thirty days from the date thereof: 

>.ow, the condition of the above obligation is such. That if the 
said George A. Fuller Company shall prosecute said writ of error 
to effect and answer all damages and costs if it fail to make its 
plea good, then the above obligation to be void; else to remain in 
full force and virtue. 


[Seal of George A. Fuller Co.] 

GEORGE A. FUELER COMPANY 
By WALTER A. CLOUGH, 

Vice-President. 

NATIONAL SURETY COMPANY 
By JOEL RATIIRONE, 

Vice-President. 

Attest: 

T. R. WELLS, 

Ass’t Secretary. 

[Seal of National Surety Company.] 

Sealed and delivered in the presence of_ 

Attest: 

FAT LKNER HILL, Secretary. 


[seal.] 

[seal.] 

[seal.] 

[seal.] 


Approved by— 

SETH SHEPARD, 

Chief .Justice Court of Appeals 

of the District of Columbia. 

Surety Satisfactory. 

S. IT. HAYDEN, 

For Plaintiff. 


Endorsed: No. 2153. George A. Fuller Company, Appellant vs 
Wilson A. McCloskey. Supersedeas Bond on Writ of Error to’Su- 
preme Court l. S. Court of Appeals, District of Columbia. Filed 
Nov. 15, 1910. Henry W. Hodges, Clerk. 
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115 United States of America, ss: 

To Wilson A. McCloskey, Greeting: 

You are hereby cited and admonished to be and appear at a Su¬ 
preme Court of the United States, at Washington, within 30 days 
from the date hereof, pursuant to a writ of error, filed in the Clerk’s 
Office of the Court of Appeals of the District of Columbia, wherein 
George A. Fuller Company is plaintiff in error and you are defend¬ 
ant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error a« in the said writ of 
error mentioned, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Seth Shepard, Chief Justice of the Court 
of Appeals of the District of Columbia, this 15th day of November, 
in the year of our Lord one thousand nine hundred and ten. 

SETH SHEPARD, 

Chief Justice of the Court of Appeals 

of the District of Columbia. 


Service accepted Nov. 15, 1910. 

S. V. HAYDEN, 

HAYDEN JOHNSON, 

HERBERT L. FRANC, 

Counsel for Deft in Error. 


[Endorsed: ] Court of Appeals, District of Columbia. Filed Nov. 
15, 1910. Henry W. Hodges, Clerk. 


Court of Appeals of the District of Columbia. 

I, Henry W. Hodges, Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, do hereby certify that the foregoing printed and 
typewritten pages numbered from 1 to 78 inclusive contain a true 
copy of the transcript of record and proceedings of said Court of 
Appeals in the case of George A. Fuller Company, appellant, vs. 
Wilson A. McCloskey, No. 2153, October Term, 1910, as the same 
remains upon the files and records of said Court of Appeals. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said Court of Appeals, at the City of Washington, this 
15th day of November, A. D. 1910. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

Endorsed on cover: File No. 22,414. District of Columbia Court 
of Appeals. Term No. 444. George A. Fuller Companv, plaintiff 
in error, vs. Wilson A. McCloskey. Filed November 22d, 1910 
File No. 22,414. 
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116 In the Supreme Court of the United States. 

No. 22414, Term No. 444. 

George A. Fi ller Com pany. Plaintiff in Error, 

vs. 

Wilson A. McCloskey. 

Assignment of Eirors. 

The Court of Appeals erred in sustaining and affirming the action 
of the trial court— 

1. In granting the first prayer of the plaintiff (Rec., p. 55). 

2. In granting the second prayer of the plaintiff as amended 
(Rec., p. 55). 

3. In refusing to grant the defendant’s first prayer (Rec., p. 56). 

4. In refusing to grant the defendant’s third praver as asked 
(Rec., p. 56). 

5. In refusing to grant the defendant’s fourth praver (Rec., pp. 

56 and 57). ’ 

6. In refusing to grant the defendant s fifth prayer (Rec., p. 57). 

7. In refusing to grant the defendant’s seventh prayer (Rec., p. 
57). 

8. In its oral charge, in instructing the jury that the elevator 
operator, Locke, was for the purposes of the case an employee of the 
defendant, as will appear by the exception taken (Rec., p. 62). 

And the plaintiff in error prays that the judgment of the Court 
of Appeals may be reversed with directions to remand the cause for 
a new trial. 

Respectfully submitted, 

E. S. DUVALL, Jr., 

Attorney for Plaintiff in Error. 

[Endorsed :] File No. 22,414. Supreme Court U. S., October 
Term, 1911. Term No. 444. George A. Fuller Company, Pl’ff in 
Error, vs. Wilson A. McCloskey. Assignment of Errors. Filed 
December 13, 1911. 

117 It is hereby stipulated and agreed by and between the 
respective parties hereto, through their attorneys of record, 
as is evidenced by their signatures at the end of this bill of excep¬ 
tions, that the copies of the aforesaid transcripts of the record in 
the case of George A. Fuller Company vs. Wilson A. McCloskey, 
No. 2153, & No. 176 in the Supreme Court of the United States, may 
be read and referred to on the hearing of this case on appeal for 
the purpose of showing to the Court on appeal, without being 
printed at length as a part of the record in this case, the pleadings 
and proceedings in the trial Court in the case of McCloskey vs. 
Fuller Company, et al., Law No. 50,782, introduced in evidence 
by the plaintiff in this case, the same appearing in said transcript, 
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admittedly ^tJie^urt °mI{ tS **“ d ? fe ? dant in this 

. ' vX)un, all oi the same to form a part of thi<? hill 
Of exceptions as fully as if incorporated and set forKrein. 

118 doled m ‘ POn C ° UnSel ° n b ° th Sid6S announced the testimony 
w J h - e ;r T nSel f01 ' , the defendant the foregoing which 

r,re* - !t» «■» •' *&n el 
Xpl .nT5i: S e u“St,”{,S* lh * il «“ 

substantially similar in afl rXcts te ^ S - tete l-° n a record 
the question of fact had leTconcludS agZst Thc ^d,? 
r>- ( andthe t law growing out of to finding of fart ^as to 
\ FnlT r'‘ l<U ^ om P an y was not responsible; that the George 

Sic? Up0n the Whole evidenoe the defendant was entitled to a 
follows tHe C ° Urt ovem,led said motion, the said ruling being as 

iSSSifspi 

United States, I am satisfied that the question pr^enteTb^ this 
case was not presented in that case nor decided btolw ,7 a 

St to pi i n “, h ” 

SSSJE? * ™ -o«;£f, to tot^S 

safest isr^ t m :s V'Sf’ y r *« 

case, the negligence of the Otis Elevator r circu mstances of the 

A f - -rat ^umpany nas a right to recover over against thp 
110 otls Elevator Company. In order for that to be found it 

Sr for P tbe r n- at p he operator ’ Mr ' Locke > was operating the 
o , ,n Ca A.-°r, e 0tls Company as between the Fuller Comnnnv 
and the Otis Company, that he was acting within the scone of hi a 
employment, and in the act of negligent which caused 1 • 
dent it must appear that that was an act of negligence on his Dart 

while he was doing something that the Fuller Company could no 
control and did not control. The signals bad to Ko , d ?, ot 

.pe-tor. Mr, Locke, to .top .top? ft. “ Sdifffii 
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were faulty or negligently given, of course Locke was not to blame 
and the Otis Company was not to blame; but if the negligence was 
in failing to obey those signals, then I think the jury, if the other 
circumstances are found by them, might find that that was the 
negligence of the Otis Company as between the Otis Company and 

W J u ler Con ?P an y- 1 think all that was decided in the case of 
McCloskey against the Fuller Company was that as between those 
two companies the Fuller Company was undertaking to furnish this 
service, and there was no direct relation between the Mackay Com¬ 
pany on the one hand, or McCloskey the workman for the Mackay 
Company on the one hand, and the Otis Company on the other - the 
relation was between the Mackay Company and the Fuller Com¬ 
pany, and between McCloskey and the Fuller Company, and there 
was a breach of duty there. 

But at the same time I think the evidence tends to show that 
ill this very act which caused the accident, Locke was the Otis 
Company as between the Fuller Company and the Otis Company. 
In tlie other case, of McCloskey vs. The Fuller Company, not only 
was Locke the agent and servant of the Fuller Company, but the 
Otis Company itself was the agent of the Fuller Company. 

But you see how different the question is when it arises between 
the 1-uller Company and the Otis Company, if the Otis Company 
had arranged to furnish this service, to furnish an elevator, to 
furnish an operator in its control except so far us obeying signals 
was concerned, paid by the Otis Company and liable to be discharged 
b\ the Otis Company, although .alone and under general instruc¬ 
tions as to the running of its elevators. If that was the situation, 
then the Otis Company might be liable to the Fuller Company 
although the Fuller Company would be liable to McCloskey So 
think we shall have to submit the case to the jury 
120 and have them decide whether the relation was such as 1 
have indicated or whether the Otis Company and its servant, 
Locke, at the time when the accident occurred, was acting under 
this employment or arrangement with the Fuller Company and 
bound to exercise due care, and whether it failed to exercise due 
care, and whether that failure occasioned this accident and injury 
which the t uller Company have had to answer for. J 

For example, if 1 hire a carriage from a livery stable keeper, 
and a driver, and lie drives for me, the driver remains the servant 
of tie livery stable keeper. It I tell him to go down Sixteenth 
Street that is my act 1 am responsible if an accident occurs sim¬ 
ply because he goes down Sixteenth Street when he ought not to 
when I ought not to have sent him and directed him to go down 
there. If I tell him to stop at a certain number and it was careless 
for me, or if injury results because he stopped at that number, that 
was my act and my fault. But if I told him to stop at a certain 
number and let me out, and he did stop and let me out, and then 
before giving me a chance to get out he started up and threw me 
to the ground and injured me, that was the negligence of the liverv 
stable keeper as much as if the owner of the livery stable was on 
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If it was arranged between me and the livery stable keeper that 
1 should take somebody in with me to ride, and that person should 
pay me and not pay the livery stable keeper, and the same thing 
occurred, and he was injured, it might well be that the driver 
would be my agent so far as this gentleman was concerned who 
was riding with me and yet be the agent of the livery stable keeper 
so far as I was concerned; and if I had to pay the man who was 
paying me for the ride, I think the livery stable keeper might be 
bound to reimburse me. It would make no difference whether the 
lnjui} was to me or to him, whether I had to pay the gentleman 
who was riding w T ith me in this instance and then recover from 
the livery stable keeper, or whether the liverv stable keeper was 
bound directly to the man who was riding with me. It comes 
dow T n to a fine point, of course, but it comes within the general 
principles of agency, I think. So that will indicate to counsel the 
general line on which the case will be submitted to the jury, and 
I think they will be able to argue the question of fact.” 

121 To which ruling of the Court counsel for the defendant 
duly excepted and said exception was allowed by the Court. 

And thereupon the following occurred: 

• ^ i^ r Flannery: And also (take an exception) to your decid¬ 
ing this question of fact as to the service of Locke. 

The Court: I do not decide any question of fact about that, Mr. 
Flannery. The declaration proceeds upon the theory that the I\iller 
Company was held liable in the other case to McCloskey and that 
Locke was the agent of the Fuller Company in that case—w r e have 
to take that to be the law—and the Fuller Company was liable and 
had to pay. There is no argument about that; there cannot be 
any further; that is settled by the previous case. 

But as to the question of fact, I mean to say that which is indi¬ 
cated; that is for the jury to find, but there is evidence tending to 
show that, and they have to find the fact before the plaintiff can 
recover. 1 will explain that to the jury more fully when it comes 
to the charge.] 

The foregoing insertions in brackets were made at the request of 
counsel for the plaintiff. 4 

Flannery . I understand your Honor overruled my motion 
and all the grounds therefor: First, as to the plea of res judicata- 
second, that this question of fact had been settled and concluded’ 
third, that they were estopped by their action in the Court of Appeals 
in taking the position that this w r as a transfer of the operator from 
^o^?tis Company to them, and by them to the Mackay Company. 

The Court: The motion w^as overruled, and the grounds were 
such as you state.” 

And thereupon upon a question propounded by one of the jurors 
counsel for the defendant conceded that there was no question that 
Locke, the elevator operator, was in the general service of the Otis 

^ Com P an y and was b ein g paid by that company. 

122 Thereupon the Court of its own motion charged the iurv 
as follows: • J J 
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“Gentlemen of the jury, the question in this case, as in every 
other that comes before you, is whether the plaintiff has made out 
the allegations contained in his declaration, so that I must call 
your attention to what is set out here in the declaration. If this is 
true, the plaintiff is entitled to a verdict, because the declaration 
is good in law. If it had not been, it would have been demurred 
to and held insufficient. 

“The declaration alleges that the Fuller Company sues the Otis 
Company for that the Fuller Company, on August 9, 1907, and 
for some time before, was and had been engaged in constructing an 
office building, the llibbs Building, here in Washington, and that 
on that date there were certain passenger elevators which had already 
been installed by the Otis Company under an agreement between 
the Otis Comapny and llibbs; that these elevators had not been 
delivered by the Otis Company to llibbs, but were still in the pos¬ 
session of the Otis Company and under its direction and control, 
and that on the 9th day of August as well as before and after the 
Otis Company operated these elevators for the carriage of 

123 passengers and material and to do other work for hire, and 
that the Fuller Company hired the Otis Company to operate 

one of the elevators for the use and benefit of the Fuller Company 
and for the use and benefit of other persons lawfully in the build¬ 
ing; and that the Fuller Company agreed to pay the Otis Company 
and did pay them $3. a day for the service; and that the Otis 
Company, through its agents and servants, did so operate; and the 
declaration alleges that thereupon it became the duty of the Otis 
Company and this employee to operate the elevator with care; but 
the plaintiff, the Fuller Company, says that on this date in ques¬ 
tion, McCloskey, a painter in the employ of the Mackay Company 
and not in the employ of the Fuller Company, was lawfully on the 
top of the elevator so being operated by the Otis Company, and 
desiring to go up thereon from the first floor to the second floor for 
the purpose of getting off the elevator, McCloskey directed the Otis 
Company and its employee to stop at the second floor; but that the 
Otis Company and its employee, in violation of its duty aforesaid 
did, so carelessly and negligently operate the elevator that it was 
caused to go above and beyond the second floor, carrying McCloskey 
with it; and then it describes how the accident occurred by McClos- 
key’s foot being caught between the car and the counter balance 
weight, and that he was injured, and brought a suit in this court 
for those injuries and recovered a judgment against the Fuller Com¬ 
pany, stating the amount of the judgment; and that that judgment 
was "affirmed in the Court of Appeals and in the Supreme Court of 
the United States, and that the Fuller Company had the judgment 
to pay, stating the amount paid; and that the Otis Company has not * 
reimbursed the Fuller Company for this expenditure. 

124 Wherefore the Fuller Company brings this action for reim¬ 
bursement. 

“If you have followed that analysis of the declaration, you have 
seen what things the plaintiff must prove. You see there can be no 
liability here on the part of this defendant for the negligence of 
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Locke who was operating this car, unless Locke at the time when 
he was guilty of that negligence was acting as the servant and agent 

“The position of the Otis Company is that he was not acting as 
their servant and agent at the time when this accident coccurred,, but 
on the contrary was acting as the agent and servant 0 f the Fuller 
Company itself, and evidence has been introduced here wtehyou 
are to take into consideration in deciding that question. As between 
this plaintiff and this defendant, the question of agency is entirely 
different from the question that was presented in the other case, ol 
McSey against the Fuller Company. This question comes up 
between the two companies. As between them, looking “ 

rangement between those two companies, you have> got to .dec 
whether Locke was the agent and servant of the one ortheother 
« \ person is an agent or servant of another when he is under tne 
direction and control of that other, and he is his servant Mid agent 
nnlv so far as he is under the direction and control ot that other. 

T at s he verv essence of the relationship of master and servant; 

M o lrva.it is under the control of the master. So far as lie is under 
that control that is so far as the master has the right to tell him no 
onh- what to do but how to do it, he is the servant of the master 

“In this case Locke was running this elevator. It seems 
121 that he was running it up and down for various purposes, on 
the demand f of the Fuller Company, and signals were given 
to him which he was to obey. He was told what floor to go to, or at 

rnnKSto'dcf 00 ^telslid originally byleOtis 

^£eS^^ of Comp 

hp \vis onerating it for his general employers, the Otis Compa y, 
ind under £ direction and control. Now, was he turned over 
with the elevator to the Fuller Company so that they had the ngt 
not on v to tell him what to do but to tell him how to do it? Did 
thev control bis operation of the car in all respects? Was hat he 
c • ^ r^riorctcindinff between the two companies, that during the 
fair und ®f p U J"r g h n the elevator was being used for the purposes 

^h?FulrcLpanv this elevator operator should be entirely 
of the 1 ul 'er I • . f the Fuller Company and bound 

under the conitrol an'I d way the Fuller Company 

do ", hat S e JSen Locke was the servant of the Fuller Company, 
directe . «nnld K e recovery in this case. But the plain- 

and of courtlier ^ t heir control, that they were to 

tell himwliat to do but not to tell him how to do it; that they could 
*®{{ him to stop at a certain floor or to carry up a certain load, or to 
tell him , n 1 . timt Lp was under the direction and con- 
stop between tie oors i ^ how | le s h 0 uld run his car, at what 

trol of the Ohs Comp 1 ghould operate it, provided he 

1M Idle thing^^Jhey-kiTim to do. The plaintiff contends 
12 on this evidence that the manner of doing it was in the con 
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£™ d d rf L ti0n ° f th ,° °! is Com P»ny- That is a question of fact 
non? ° U '. 16 7 aS . unc,er direction and control of the Otis Com¬ 

pany as to how he should do the things he was told to do. and if his 
negligence occurred in the way he did it—in the how instead of in 
fl® n ' a 77" ly ' ‘hen of course it was the negligence of his emplover 

So ,W t ?° mpnnV -,"' ,, ° lad a ri « ht >° direct how he should do it 
1 h ^ re 1S " liere the case turns, so far as that point is con- 
erned, and von must decide the question. I cannot decide it. It 
n- a question of fact. You must draw vour inference from the evi- 

eTir'f m l 6 Up vour ,n ' n d s as to which company he was the 
r r V, f in ,?he y ery matter as to which he was negligent, if vou 
f'ldhim negligent. There is another point you must consider very 
carefully. If he was the servant of the Otis Company at the time 
vhen this accident occurred, and in the doing of the thing as to 
which lie was negligent, if you find him negligent, then was he 
g something at that time which the Otis Company had hired 
urn out to do or was he doing something which thev had not hired 
™ t0 d°- If l>e was doing something they had not hired him 
out to do then he was outside of the scope of his employment as a 
.enant of the Otis Company, and the Otis Company would not he 

!! al ' le - l\ e was , t, , 1 !", aot A n ? entirely for the Fuller Company, and 
,?Q , ’' >l ho . l(1 the Otis Company for what he did then. 

. o that there is this question of fact which has been argued to 
you by the counsel and which inlieres in the evidence in the case, 
and it must he decided by you. Was it fairly within the under¬ 
standing and contemplation of the parties, the Fuller Company and 
the Otis Company, that this elevator should he used for the 
1-- purpose for which it was being used at the time the accident 
occurred. Had the Otis Company let the car for that pur¬ 
pose among others and was it receiving pay among other things for 
that purpose as well as for the other? If it was not. if that was out. 
side of the purpose for which they let the car. then they are not to 
f>e lield responsible in tins case. 

u \ on will have noticed in the declaration the plaintiff, the Fuller 

newT’ ? ese *i t !', at McCUoekey was injured through the careless¬ 
ness of Locke, and that is an essential allegation to be proved in this 
case on such evidence as you have before you touching the manner 
in which the accident occurred. If you find the other points in 
favor of the plaintiff, the points of which I have been speaking, then 
the question is. was I.ocke negligent as charged in the declaration 
of I ocke? 16 ln|Ur '" f ° ^eCloskey result directly from that negligence 

“We may perhaps somewhat simplify this case if we treat it in 
this nay: Me have here the George A. Fuller Company. Now, sup¬ 
pose we say ‘Fuller Suppose it had been Mr. Fuller, in the old way 
of doing things when individuals instead of corporations did the 
nork of the world. On the other hand, let us call the Otis Elevator 
Cum pain Otis . and this Maekay Company were allowed to use the 
elevator under the right that Fuller had. 1 f you find that that was a 
use which was contemplated between Fuller and Otis why then it 
was exactly the same as if Fuller had been using the car instead of 
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Mackay, and it makes no difference whether it was Mackay or 
Mackay s man McCloskey, and McCloskey using the car under the 
direction of Fuller. If you find that that was the arrangement be¬ 
tween the two companies then it is the same as if Fuller was using 
it himself instead of Mackay or McCloskey, and exactly the 
SfUne as if Fuller had been on the top of that elevator him- 
se ^- That will reduce it to its lowest terms on that side. 

Suppose I idler, the plaintiff himself, had heen painting the ele- 
\ator shaft and riding on the top of this car. Now, whom have we 
on the other side? \\ e have a man in the elevator named Locke 
who was running the car. If you have found under the rule I have 
stated to you, and the law I have stated to you, that Locke was at 
that time the servant and agent of Fuller, then Fuller was on top of 
the car and he was inside the car both, running it; because Locke 
would be his agent and servant; and of course in that case there 
could not be any recovery. If Fuller inside the car ran the elevator 
so that Fuller outside the car got hurt, of course Fuller is the only 
man to blame. 

“But if you have found that Locke inside the car was not Fuller 
but was Otis—that is, was the agent and servant of Otis—then you 
have Otis inside of the car running it and Fuller on top of the car 
being carried. Then what is the situation; what occurs? If Fuller 
told him I want to get oh at the second floor,’ and Otis inside the 
car, instead of stopping at the second floor, only momentarily paused 
and then let the car go and caught Fuller on top of the car and in¬ 
jured him, of course Otis would be liable; Otis who was running the 
car on the inside would be liable to Fuller who was riding on the 
outside. 

“That reduces the case to its lowest terms, when you leave out 
sub-contractors and agents and all that. But you have got to decide 
these questions of agency and see just what the relationship of the 
parties was; and if you find that this man was careless in the respect 
charged in the declaration—the man Locke—and that at 
12b that time and in being so careless he was the servant and 
agent of the Otis Company, so far as the Fuller Company 
was concerned, then the Fuller Company has a right to recover as 
much as if it was one of the Fuller Company’s own men, or Mr. 
Fuller himself, if he had been the individual in this case-; and what 
he had to pay to McCloskey is damage properly recoverable against 
the Otis Company, and there is no dispute, I understand, as to the 
amount that the Fuller Company did have to pay. 

“I think I cannot help you any more about the case, gentlemen. 
You will have to decide these questions of fact in accordance with 
these rules of law, and render your verdict accordingly. Exceptions 
may be noted.” 

130 And thereupon counsel for the defendant before the jury 
retired renewed his exceptions to the overruling of his mo¬ 
tion, and objected and excepted to so much of the Court’s oral charge 
as instructed the jury that there was a difference in this case between 
the question of agency in the case of Fuller vs. McCloskey and the 
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case at bar; also objected and excepted to the Court’s leaving to the 
jury the question of fact as to whether or not the man Locke was the 
servant, employee and agent of the Otis Company; also objected and 
excepted to what the Court said about where the case turned in the 
illustrations given about the matter of agency; also objected and 
excepted to leaving the question of the negligence of Locke to the 
jury, because, under the declaration, the plaintiff had failed to suffi¬ 
ciently prove the allegations of the pleading. And the said excep¬ 
tions were severally allowed by the Court. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendant, as hereinbefore set forth in this 
bill of exceptions, were so taken bv the said counsel then and there, 
before the jury retired, separately and severally, and said exceptions 
were then and there, separately and severally," duly noted upon the 
minutes of the Justice presiding at the trial, and at the request of 
counsel for the defendant this bill of exceptions, which contains all 
of the evidence given at the trial and all of the proceedings had 
therein, is signed and sealed and made a part of the record in this 
cause, this 7th day of May, A. D. 1915. 

WENDELL P. STAFFORD, Justice. 

Settled by consent, this 7th day of May, A. D. 1915. 

EDWARD S. DUVALL, Jr., 

Attorney for Plaintiff. 
McKENNEY <fe FLANNERY, 

Attorney- for Defendant. 

[Endorsed:] Law. No. 56467. In the Supreme Court of the 
District of Columbia. George A. Fuller Company vs. Otis Elevator 
Company. Bill of exceptions. Duplicate. McKennev <fe Flannery, 
Washington, D. C., Hibl>s Building. Wavne MacVeagh, Frederic 
D. McKenney, John Spalding Flannery, G. Bowdoin Craighill, W. 
Clayton Carpenter. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2829. Otis Elevator Co., <fec., appellant, vs. George A. Fuller Co., 
&c. Court of Appeals, District of Columbia. Filed May 24, 1915. 
Henry W. Hodges, Clerk. 
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October Term, 1915. 


No. 2829. 


OTIS ELEVATOR COMPANY, a Corporation, 

Appellant, 

vs. 

GEORGE A. FULLER COMPANY, a Corporation. 

BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia for $6,837.95 in favor of the 
Fuller Company and against the Otis Company, in an action 
instituted by said Fuller Company to recover the amount 
expended by it in satisfaction of the judgment and costs in 
an action at law instituted by Wilson A. McCloskey against 
the Fuller Company and Otis Company as joint defendants, 
in which action the Otis Company was discharged from 
responsibility by the judgment of the Supreme Court of the 
District of Columbia, and the Fuller Company was held 

lg 






solely responsible. This judgment in the original suit was 
affirmed by this court (35 App. D. C., 595), and by the 
Supreme Court of the United States (228 U. S., 194). 

The transcript on this appeal, pages 1 to 27 and 102 to 
110, contains the record and proceedings in the instant suit, 
and at pages 27 to 102 the complete transcript of the record 
in said original case of McCloskey vs. the Fuller and Otis 
Companies. 

The facts out of which the original action grew, as the 
Supreme Court of the L nited States remarked, were very 
succinctly stated in the opinion of this court, delivered by 
Mr. Justice Robb, as follows: 

‘‘The defendant company contracted with William 
B. Hibbs to erect for him an office building on 15th 
street in this city. The work was to be completed 
by a time certain. This contract did not include 
the installation of an elevator. That work was pro¬ 
vided for in a contract between Hibbs and the Otis 
Elevator Company. The elevator company installed 
its elevator long before the completion of the build¬ 
ing. This elevator, down to the time of the injury 
to the plaintiff, had not been turned over to the 
owner of the building, but was operated by an em¬ 
ployee of the Otis Company, who was paid and gen- 
* , ^ ^ trolkd by that company. After its instal¬ 
lation the defendant company entered into an arrange¬ 
ment with the elevator company by which it became 
entitled to use this elevator in the" prosecution of its 
work, paying to the elevator company three dollars 
per day, which was to cover the wages of the care¬ 
taker or operator aforesaid, the Otis Company reserv¬ 
ing the primary right to use the elevator. Under this 
arrangement the defendant company was to have no 
control over the elevator operator other than to notify 
him when to start and when to stop his machine. 

“The defendant company entered into a sub¬ 
contract w ith the Robert E. Mackay Company of New 
York for the painting required by its contract with 
Mr. Hibbs. The plaintiff was an employee of the 
Mackay Company. The elevator shaft was included 


in this subcontract. To paint this it was of course 
necessary that some means be provided whereby 
workmen could ascend and descend the shaft. There¬ 
fore the Mackay Company entered into an agreement 
with the defendant company by which the defendant 
company agreed to furnish the Mackay Company, 
for use in painting said shaft elevator, power and 
operator at any time that the elevator company or the 
defendant company did not want them. Nothing 
whatever was said about the arrangement between the 
elevator company and the defendant company, the 
agreement between the Mackay and the defendant 
company proceeding upon the theory that the equip¬ 
ment and elevator were under the control of the de¬ 
fendant company. The Mackay Company was not to 
have, and in fact did not have, any control over the 
operator other than to direct him when to start and 
when to stop his elevator while thus temporarily used 
as a movable staging. 

“Upon the day of the accident plaintiff and an¬ 
other workman were on the roof of the elevator touch¬ 
ing up the walls of the shaft. They had worked 
down until the floor of the car was on a level with 
the first floor of the building. To finish the walls of 
the shaft between the first and second floors of the 
building, the space then occupied by the body of the 
car, it became necessary to get under the car. To do 
this it was necessary for the painters to be taken to the 
next or second floor landing. The plaintiff was stand¬ 
ing on the rim or ledge around the top of the car and 
facing the center of the car. He had a paint box 
and brush in his hands. The other painter was on 
another side of the top with his back to the plaintiff. 
This rim or ledge was about six and one-half inches 
wide. Plaintiff called to the elevator operator to take 
him and the other painter up to the second floor and 
let them off there. There was evidence before the 
jury that when the car had reached a point where 
plaintiff had directed that it be stopped the car paused 
and suddenly started again, throwing plaintiff off his 
balance, which he was unable to regain until the car 
had reached the fifth floor, where he was caught in 
the weights which passed the car at that point.” 
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Decision of this Court in McCloskey vs. Fuller. 


In reviewing these facts this court said: 

“At the trial of the case the court, without objection 
on the part of the plaintiff, directed a verdict in favor 
of the elevator company, the other of the two defend¬ 
ants, there being no evidence to charge that company 
with any responsibility in the premises. 

******* 

“It is insisted that ‘it was error in the trial court to 
decide as a matter of law, under all the evidence, that 
Locke (the elevator operator) was the servant of the 
Fuller Company.’ This assignment of error goes to 
the root of the case. It is conceded that there was no 
conflict in the evidence upon the facts relating to 
Locke’s employment. It therefore was the sole prov¬ 
ince of the court to determine to whom Locke sus¬ 
tained the relation of employee at the time the acci¬ 
dent occurred. Tn other words, it was a question of 
law and not of fact. Did the court err? We think 
not. So far as this inquiry is concerned the elevator 
company may be eliminated from consideration. 
There was no privity whatever between that company 
and the Mackav Company. The defendant company 
had a limited right to the use of this elevator equip¬ 
ment including the operator. It chose, for a consid¬ 
eration, to furnish to the Mackav Company by the 
hour, upon the conditions previously mentioned, this 
elevator equipment and operator, the arrangement 
therefore, was between the defendant company and 
the Macka> Company, and the defendant company 
cannot now be heard to say that it did not have author¬ 
ity to make the contract. Eliminating the elevator 
company the question may be stated thus: The de¬ 
fendant company, to its own advantage, permitted the 
Mackav Company to use its elevator as a sort of mov¬ 
able staging, but the only control the agreement con¬ 
templated and permitted was limited to the right to 
signal the elevator operator when to start and when to 
stop his machine. Tn no other respect was this 
operator under the control of the Mackay Company. 
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The moment the defendant company wanted to use 
this elevator the painters were compelled to suspend 
work. We do not deem it material whether the 
amount paid by the Mackay Company for this privi¬ 
lege was ultimately credited to the owner of the build¬ 
ing or not. The defendant company was the general 
contractor. It used this elevator in its work. Had 
any other device been employed by the Mackay Com¬ 
pany in painting the elevator shaft it is evident that 
the operation of the elevator would necessarily have 
been temporarily suspended. It follows that the 
arrangement between the principal and subcontractor 
was to their mutual interest. The defendant com¬ 
pany was primarily responsible for the painting of this 
shaft. It had made a subcontract with the Mackay 
Company to do this work. That the work might be 
done expeditiously and with as little interruption to its 
own use of this elevator as possible it said to the 
Mackay Company, in effect, you may paint this shaft 
from the top of our elevator when we are not using it, 
and we will tell Locke (the operator) to operate the 
elevator to suit your convenience, that is to say, to 
start the elevator when you signal and to stop it when¬ 
ever and wherever you wish it stopped. For this 
service we will charge you one dollar an hour.” 

Decision of Supreme Court of the United States. 


And in reviewing these facts and affirming the judgment 
of this court and of the Supreme Court of the District of 
Columbia, the Supreme Court of the United States said: 

“It is urged that there is no sufficient averment of 
the negligence of this company (Fuller Company) 
and attention is directed to the allegation of the decla¬ 
ration that the plaintiff ‘requested the said defendant, 
Otis Elevator Company, its servants and employes to 
stop said elevator at the second floor, so that he might 
get off and alight therefrom.’ It is manifest, however, 
from the other allegations of the declaration that the 
plaintiff intended to charge, and did charge, negli¬ 
gence on the part of both defendants. 

******* 









“The principal arpiment for reversal is based on 
the ruling of the trial court that Locke, the opera¬ 
tor of the elevator, was the servant of the Puller 
Company. The court below approved this ruling 
and we find no error in its conclusion. So far as 
Locke’s employment was concerned, there was no 
dispute as to any matter of fact and the question of 
the liability of the Fuller Company for his negli¬ 
gence, if lie was negligent in the operation of the 
elevator, was one of law. It cannot be said that, 
under the arrangement between the Fuller Com¬ 
pany and the Mackay Company, Locke was trans¬ 
ferred to the employment of the latter. 

******* 

‘It must be concluded that the operating of the 
elevator under this arrangement with the Mackay 
Company was an operating of it by the Fuller Com¬ 
pany. 

******* 

“In the present case, the Fuller Company ob¬ 
tained the use of the elevator, and the operator, from 
the Otis Company, and paid therefor.. But the 
Otis Company had nothing to do with the arrange¬ 
ment with the Mackay Company. To this trans¬ 
action, and to the employing of the top of the eleva¬ 
tor as a movable platform for the painters, the Otis 
Company was a stranger. The Fuller Company, 
having obtained the use of the elevator, agreed to 
supply it to the Mackay Company and undertook to 
furnish that company the necessary service in op¬ 
erating it; it asserted control for this purpose, and 
assumed the duty of operating with proper care.” 

The Fuller Company in the instant case endeavored to 
bring the case at bar within the language of the opinion of 
the Supreme Court last above quoted by attempting to show 
that the Otis Company was not a stranger to the arrange¬ 
ment made with the Mackay Company and to the employ¬ 
ment of the top ot the elevator car as a movable platform 
by the painters, and also ingeniously endeavored to show 
by its own employees, who had testified in the former case, 



that what the Fuller Company hired was not the elevator 
car and operator, but ‘‘elevator service. ,, 

A comparison of the evidence in the original case and in 
the case at bar will be sufficient, we think, to show that this 
attempted change of position to fit the language of an opinion 
did not make out a different case upon the facts or law from 
the one in which it was held to be solely liable. 

The evidence of knowledge of the Otis Company of the 
arrangement made by the Fuller Company with the Mackay 
Company, its subcontractor, and of the use to which the 
latter company proposed to put the car and operator, was 
much more satisfactory and conclusive in the original case 
than the inspired testimony given in the present action. 

The same evidence was before the court in both trials. 
The facts were undisputed and, as this court held in re¬ 
viewing the original case, no issue was left to be passed 
upon by the jury. These indisputable facts proved con¬ 
clusively that to the arrangement with the Mackay Com¬ 
pany the Otis Company was a stranger in law, and not 
legally responsible for the consequences resulting from 
such arrangement. The effect of the judgment from which 
this appeal is prosecuted is to reverse this deliberate finding 
of fact and law, which three courts have concurred in. 

Assignments of Error. 

The trial court erred: 

1. In permitting plaintiff to give evidence of elevator 
service furnished by the defendant on other buildings than 
the one involved in this suit. 

2. In refusing to instruct the jury to return a verdict 
for the defendant. 

3. In denying the defense of res judicata set up by the 
defendant’s plea and motion. 

4. In holding that the issue of fact as to the service in 
which Locke, the elevator operator, was engaged at the time 



of the accident and the question of law arising therefrom 
had not been examined and determined in favor of the 
defendant by the Supreme Court of the District of Colum¬ 
bia, the Court of Appeals and the Supreme Court of the 
United States in the original case of Wilson A. McCloskey 
cs. George A. Fuller Company and Otis Elevator Company, 
at law, No. 50,782, in the Supreme Court of the District 
of Columbia. 

5. In refusing to hold that the plaintiff was estopped 
by its attitude in said original case, and the admissions con¬ 
tained in its brief on appeal therein, from contending that 
said Locke had not been turned over to the plaintiff by 
the defendant and had not become the plaintiff’s servant 
for the time being. 

6. In submitting to the jury for determination as a ques¬ 
tion of fact the question of law whether, at the time of the 
accident, and under the arrangement which the undisputed 
evidence showed existed between the plaintiff and the de¬ 
fendant companies, Locke was the servant and agent of the 
defendant. 

7. In instructing the jury that, as between the plaintiff 
and defendant in the case at bar, the question of the agency 
of Locke was entirely different from the question of agency 
that was decided in said original case. 

8. In submitting to the jury under the pleadings and evi¬ 
dence in the instant case the question whether or not Locke 
was guilty of negligence (R., 8, 9). 
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POINTS OF LAW AND AUTHORITIES. 

L 

Defenses of Res Judicata and Estoppel. 

By plea and also by motion made at the close of the evi¬ 
dence the defendant set up the defenses of res judicata and 
estoppel in bar of any recovery against it in this action 
(R., 103-5). 

No better exposition of the doctrine of res judicata can 
be found than that given in the recent decision of this 
court in the case of Carmody vs. The Simpson-Sullivan 
Company (43 W. L. R., 344, 345): 

“It is familiar doctrine that a right, question or 
fact distinctly put in issue and determined by a 
court of competent jurisdiction as a ground of re¬ 
covery cannot be questioned in a subsequent suit 
between the same parties or their privies, and that 
even if the second suit is for a different cause of ac¬ 
tion the right, question or fact once so determined, 
as between the same parties or their privies, must 
be taken as conclusively established while the judg¬ 
ment in the first suit stands. S. Pae. R. Co. vs. United 
States, 168 U. S., 1; Nalle vs. Oyster, 230 U. S., 165. 
And under the rule obtaining in the Federal courts 
a party may take advantage of a prior adjudication 
either by special plea or by offering the record of 
that adjudication in evidence. S. Pac. R. Co. vs. 
United States, 168 U. S., 1, 59. But there is a differ¬ 
ence between the effect of a judgment as a bar or 
estoppel against the prosecution of a second action 
upon the same claim or demand and its effect as an 
estoppel in an action between the same parties upon 
a different claim or demand. In the former, a judg¬ 
ment rendered upon the merits constitutes an abso¬ 
lute bar to a subsequent action. ‘But where the sec¬ 
ond action between the same parties is upon a differ¬ 
ent claim or demand the judgment in the prior ac- 
2g 
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tion operates as an estoppel only as to those matters 
in issue or points controverted, upon the determina¬ 
tion ol which the finding or verdict was rendered/ 
Cromwell vs. County of Sac, 94 U. S., 351, 353.” 

following the established practice as announced in the 
foregoing decisions and in Black on Judgments (Sec. 604), 
the complete record in the original case of McCloskey vs. 
the Fuller and Otis Companies was given in evidence. 

1 his record, while open to explanation where ambiguous, 
could not be contradicted. ‘‘If the record of the former 
trial shows that the verdict could not have been rendered 
without deciding the particular matter, it will be considered 
as having settled that matter as to all future actions between 
the parties.” 

2 Black on Judgments, Sec. 625. 

Packet Co. vs. Sickles, 5 Wall., 580. 


And the bar of a former judgment applies not only to 
what was decided, but to what might have been decided in 
the former action. 

Virginia-Carolina Chemical Co. vs. Kirven, 215 U. S 
257. 

“the doctrine of res judicata does not rest upon the 
fact that a particular proposition has been affirmed and 
denied in the pleadings, but upon the fact that it has been 
fully and fairly investigated and tried—that the parties 
have had an adequate opportunity to say and prove all 
that they can in relation to it, that the minds of court and 
jury have been brought to bear upon it, and so it has been 
solemnly and finally adjudicated. Now these conditions 
v \ m et n lie n any question, though foreign to the 
original issue, becomes the decisive question, the turning- 
point in the case. In that event it will receive just as full 
and exhaustive an examination as if it were the sole sub¬ 
ject-matter of a distinct and independent suit, and therefore 



should be considered as much settled by the judgment, as 
if it stood alone as the issue in the case. For these reasons, 
the more correct doctrine is that the estoppel covers the 
point which was actually litigated, and which actually de¬ 
termined the verdict or finding, whether it was statedly, 
and technically in issue or not. Numerous cases incline 
to this view, and many attempts have been made to formu¬ 
late a satisfactory statement of the true rule.” 

2 Black on Judgments, Sec. 614, citing Bigelow on 
Etoppel, 3d ed., 112, and numerous other authori¬ 
ties. 

“Tt often happens that some one point (such as the 
employment of an agent) may be put in issue in two suits 
between the same parties, in which, nevertheless, the causes 
of action are as widely different as it is possible to imagine 
them; and the first judgment wdll be held conclusive of 
that point in the second suit.” 

2 Black, supra , Sec. 610. 

“Nor does it in the least affect the case that the party 
comes to the second trial armed with additional or different 
evidence upon the same question, which he did not present 
when it was before in controversy. If the point was once 
in issue, and was- actually determined by a competent 
court, that is enough; he is estopped.” 

2 Black, supra , Sec. 609. 

Du Bois vs. Phila., etc., R. Co., 5 Fish. Pat. Cas., 
208. 

The fact that the parties were not wholly the same in 
both proceedings will not prevent the operation of the 
former judgment or decree as res judicata. 

Green vs. Bogue, 158 U. S., 478, 503. 

Thompson vs. Roberts, 24 How., 233. 







Applying the foregoing well-settled principles and put¬ 
ting on one side as unnecessary for consideration the ques¬ 
tion of whether or not the Fuller Company and the Otis 
Company in the original action were adversary parties, and 
whether or not the causes of action set forth in the plead¬ 
ings in the original suit and in this are the same—it seems 
to us there can be no doubt that the point in controversy, 
the issue of fact and law. the matter in dispute which was in¬ 
vestigated, litigated, and adjudicated in the first action, was: 
In whose service was Locke, the elevator operator, at the 
time of the accident? 


An issue of fact and law determined in a prior case 
cannot be changed in a subsequent suit by modifying the 
testimony to fit a misconception of the meaning of an iso¬ 
lated phrase in the opinion of the court affirming the prior 
judgment. 

The energies of the appellee were devoted to an attempt 
to establish that the Otis Company was not a stranger to 
the transactions of the Fuller Company with the Mackay 
Company, and that it knew of the use which was being 
made of the elevator car by the employees of the latter 
company. 

The Otis Company has never claimed that it was ignorant 
of these facts; it admitted them in the original case and 
conceded them in this. Rut it has always insisted, as this 
court and the Supreme Court of the United States have 
determined, that to the arrangement made with the Mackay 
Company by the Fuller Company it was a stranger in law; 
that there was no privity of contract between them; that 
there was no obligation due by the Otis Company to the 
employees of the Mackay Company, and that its only duty 
to the Fuller Company was to supply a reasonably safe car 
and a reasonably skilful operator. That it performed its 
duty in this regard has not been questioned. It was es¬ 
tablished in the trial of the original case and not contro¬ 
verted in this. This court said in its opinion in the original 
case: 






“It is well known that an elevator is a more or less 
dangerous and complicated mechanism, requiring 
in its operation some special knowledge and skill. 
The record shows that Locke possessed these quali¬ 
fications” (R., 97). 

In the case at bar the employees of the Fuller Company 
gave evidence tending to show that the Otis Company must 
have known the use to which the elevator car was being 
put, because it had supplied similar service on other build¬ 
ings for the Fuller Company, and because it had a superin¬ 
tendent at the Hibbs Building who could have seen the 
use made of the car by the painters. 

In the original suit this matter was not left to inference. 
Scott, the local manager of the Otis Company, testified 
(R., 47): “he may have seen the painters using the afore¬ 
said elevators,” and (R., 58): “that he (the witness) knew 
during July or August, of 1907, to what use the elevators 
were being put by the painters for their work.” 

In the case at bar there was some testimony of a halting 
nature to show that there may have been passengers in the 
car at the time of the accident, but in the original case Locke, 
the elevator operator, testified (R., 80, 81): “At the time of 
the accident there were two passengers in the said elevator, 
but that they did not sav which floor they wished to go to; 
that the plaintiff. Mr. McCloskev, told him that he could 
carry the said passengers in the elevator after he first asked 
if he should do so; that this permission was given to him 
at the first floor just before the elevator was started up on 
the last trip as aforesaid; that he told the plaintiff then 
that there was a couple who wanted to go up as we went and 
he said to the plaintiff, ‘Can they go?’ to which the plain¬ 
tiff replied. ‘Yes.’ ” (See also pp. fifi and 07, where Minte 
says the only passengers carried were mechanics.) 

This uncontradicted evidence which w T as before the court 
in the original case shows that the elevator operator had 
been turned over by the Fuller Company to the Mackay 




Company, and that his movements were under the control 
of the employees of the latter company. 

The Otis Company never questioned that Locke remained 
in its general service, was paid by it, was subject to its general 
control and to dismissal, if occasion required it. In the orig¬ 
inal case the general superintendent of the Fuller Company 
had testified as follows (R., 75): 

“Q. Who was the operator in charge of those 
elevators? 

“A. Locke. 

“Q. In whose employ was he? 

“A. In the emplov of the Otis Elevator Company. 

“Q. Who paid him? " 

‘‘A. The Otis Elevator Company. 

‘‘Q. What authority or control did you or the 
George A. Fuller Company have over Air. Locke? 

“A. Not any. 

{, Q, W hat control or authority did you have over 
him on the 9th day of August, 1907? 

*‘A. Not any. 

“Q- Had you any right to discharge Mr. Locke? 

“A. No, sir. 

“Q. Did you have any right under whatever ar¬ 
rangement existed between the George A. Fuller Com¬ 
pany and the Otis Elevator Company to substitute 
some one else on that elevator for Mr. Locke? 

“A. No, sir.” 

This general employee of the Otis Company was trans¬ 
ferred with the car to the Fuller Company, and by the lat¬ 
ter company for its own convenience and to assist its sub¬ 
contractor, the Mackay Company, was turned over to the 
latter for an increased consideration. 

The accident arose from a 'casual act of the operator in 
disobeying the instructions or signals given him regarding 
the movement of the car—not from any defect or insuffi¬ 
ciency in the car or incompetency of the operator. 

If the evidence in the original case left it in doubt, the 
evidence in this case makes it perfectly clear that in the 
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movement of the car Locke was subect to the orders and 
under the control of the Fuller Company or its subcontrac¬ 
tor, the Mackay Company—that in making such movement 

he was doing their work and not the work of the Otis Com¬ 
pany. 

Fisher, the assistant superintendent of the Fuller Com¬ 
pany, testified (R., 20, 21) : 

“Q. And whenever your subcontractors wanted to 
use the elevator for a traveling stage, or any other 
purpose, you notified the operator to allow them to 
do it, did you not? 

“A. What was that, again? 

*‘Q- I say as a matter of fact whenever your sub¬ 
contractors, for instance like the Mackay Company, 
wanted to make use of the elevator, you*notified the 
operator to let them do it, did you not? 

“A. As a representative of the Otis Elevator Com¬ 
pany, yes, sir; I notified them that that was what 
we wanted them to do that day. 

“Q. You notified this operator? 

“A. Who was representing the Otis Elevator Com¬ 
pany, yes, sir. 

“Q.. Just a minute, please. This man was sent by 
the Otis people to operate'this elevator for your pur¬ 
poses, was he not? 

“A. He was the man that the Otis Elevator Com¬ 
pany sent there to do our work, yes, sir. 

“Q. And when he was doing your work he was 
not doing any work for the Otis Elevator Company 
was he? F 

‘A. Not Locke himself. 

Q. And when he was doing your work he was 
subject to your orders, was he not? 

“A. In so far as what I saw he was sent there to 
do. 

“Q. That was simply to run the elevator up and 
down, was it not? 

“A. Yes, sir.” 

This witness also testified (R., 21): “that while the eleva¬ 
tor was being used by the Mackay Company Locke took his 








signals when to go up and when to go down, from Minte, 
the foreman of that company; that this painting of the shaft 
was a part of the contract of the Fuller Company.” He 
further testified (R., 21) : 

“Q. Did you exercise any more supervision or con¬ 
trol over that one man, Locke, than you would over 
any other elevator man in any public building? 

“A. Xo, only to see that he did what he was sent 
there to do.” 

And in response to the court he testified (R., 22): 

“Q. \Y ho, if any one, gave any directions as to 
when or where the elevators should stop? 

: ‘A. Well, that would depend upon what he was 
doing, a whole lot. We were carrying material up 
to the top floor, sometimes, and he would stop on 
the 7th or 8th or Oth floor, or wherever this material 
was to go he was told to stop. 

“Q. To leave it at a certain floor? 

“A. Yes. 

“Q. Was a signal given to him when to stop? 

“A. Xo; he was told to put it off there at a cer¬ 
tain floor. 

“Q. Before he started? 

“A. Yes, sir.” 

Fisher also admitted that he had testified in the original 
case that he had “told Locke to obey the order of Minte and 
his painters while operating the said elevator, and the order 
of the signals when the painters wanted to go up and come 
down, and told Locke to observe the signals that might be 
given to him, and how the painters wanted the elevator op¬ 
erated” (R., 22). 

The learned counsel who represented the Fuller Com¬ 
pany in the original case in this court, and who appears 
here advocating its change of attitude, said in his brief in 
the Supreme Court of the United States in said original 
case (p. 35): 



“In moving the elevator up and down the shaft 
for the accommodation of the Mackay Company, in 
the performance of its work, in whose service was 
Locke engaged? Who controlled and directed his 
movement? Whose work was he doing? 

and after reviewing the Anderson case (212 U. S., 215), he 
replied to his own queries as follows (p. 36): 

“Locke unquestionably was engaged in doing the 
work of the Mackay Company. lie unquestionably 
was subject to the orders and directions of Mackay’s 
painters, and we submit beyond any possible ques¬ 
tion that at the time of the accident he was the serv¬ 
ant of the Mackay Company. If not the servant of 
the Mackay Company, then he must have been the 
servant of the Otis Company.” 

And again, in their brief filed in this court in the original 
case (p. 33), the learned counsel representing the Fuller 
Company, after reviewing the evidence, said: 

On this state of the evidence the court below took 
the view that that was a transfer of Locke from the 
service of the Otis Company into the service of the 
Fuller Company for the time being. We mav as¬ 
sume that to he the fact and the law” (R., 26).‘ 

Thus we have counsel for the Fuller Company stating 
in the clearest language the sole question of fact and of 
law which was before the court for determination in the 
original case—the identical question which is again pre¬ 
sented to this court for decision after having been de¬ 
termined against the Fuller Company by three tribunals. 

No principle of the law is better settled than that parties 
will not be permitted to assume successive positions, in the 
course of a suit or series of suits, in reference to the same 
fact or state of facts which are inconsistent with each other 
or mutually contradictory. 

2 Black, supra, sec. 632. 






There was no hardship in the conclusion reached by this 
court and by the Supreme Court of the United States that 
the elevator car and operator had been transferred from the 
general service of the Otis Company to the special service of 
the Fuller Company for the time being, and that the subse¬ 
quent hiring of the same car and operator to the Mackav 
Company did not relieve the Fuller Company from respon¬ 
sibility. The arrangement made by the Fuller Company 
with the Mackay Company was peculiarly beneficial to the 
Fuller Company and only incidentally aided the Mackay 
Company. The Fuller Company was the general contractor 
for the erection and completion of the entire building with 
the exception of the elevators. 1 ime was of the essence of 
its contract (R., 76). In order to avoid delay in the work of 
its subcontractors, it customarily obtained the use of the ele¬ 
vators in buildings in course of erection by it and compelled 
its subcontractors to employ such elevators in hauling mate¬ 
rial and otherwise completing their work and. to pay for such 
use. In using the elevator car as a traveling stage, the Fuller 
Company was not only expediting the painting of the shaft, 
which was the work of the Mackay Company, but it was 
facilitating the work of itself and of its other subcontractors 
having material to be transported. Minte, the foreman of 
the Mackay Company, testified regarding the elevator: ‘‘I 
was to turn it over to the George A. Fuller Company at any 
time they had any material to carry on it” (R., 65). He 
also said if they had used a scaffold instead of the car they 
would have had to shut down the elevators entirely (R., 65). 
Although the Mackay Company had hired the elevator by 
the hour, Minte testified they had to give it up constantly to 
enable the Fuller Company to carry material—Fisher, the 
superintendent of the Fuller Company, would come to Minte 
and request him to take his men off of the car so that he 
could have it for carrying up his material (R., 66). Fisher 
admitted this (R., 71) and testified that the elevator was 
used upon the same terms by another subcontractor of the 
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Fuller Company—the Bosford-Dickinson Company, which 
supplied the doors and other wood trim for the building 
(R., 73). This very general use of the elevator by the 
Fuller Company for its own purposes was fully reviewed in 
the statement of facts made by this court in the original case, 
supra. 

The attempt of the Fuller Company in the case at bar to 
qualify the evidence given by its own employees in the orig¬ 
inal case, by asserting that it contracted for “elevator service ,, 
instead of hiring the car, equipment, and operator, even if 
competent to controvert an issue of fact which had been 
determined against it, was inconclusive and obviously de¬ 
signed to color the cold and undisputable facts to fit a new 
theory under which the Fuller Company hoped to escape lia¬ 
bility. But the question in this case, as in the original case, 
is what the Fuller Company did, not what the representa¬ 
tives of that company choose to characterize it. The Otis 
Company billed the Fuller Company for “one man to take 
care of elevator and operate same” at the rate of $3 for an 
eight-hour day (R., 13, 50), and the Fuller Company billed 
the Mackay Company “for use of electric elevator in paint¬ 
ing elevator shaft and tracks” at the rate of $1 an hour 
(R., 14). Baird, the vice-president of the Fuller Company, 
who endeavored, in the trial of the instant case, to show that 
they had hired “elevator service,” admitted that he had testi¬ 
fied in the original case that Minte, the foreman of the 
Mackay Company, had simply asked him for the use of the 
elevators and he told him he could have it; that it included 
the elevator, the operator, and everything that went with the 
elevator (R., 15). If “elevator service” was all that his 
company hired from the Otis Company, why did he not bill 
the Mackay Company for “elevator service” on August 19, 
1907, ten days after this accident happened? At the trial 
of the original case, when his recollection was fresher and 
when there was no judgment for a substantial sum hanging 
over his company, Baird had testified (R., 77, 78, 79): 





Q. It has been testified in this case that there was 
some arrangement made between you and the Robert 
Mackay Company relative to the use of the ele¬ 
ctors in that building for some purpose. Do vou 
reca 1 any conversation with Mr. Minte on that sub¬ 
ject. A. I recall Mr. Minte coming up to see me 
about it. to arrange for the elevators. 

“Q. Please state what the conversation was? A 
it was not much at length. As I recall, he called at 
mv office and said he wanted to have the use of the 
elevators at times, and wanted to know how he could 
arrange it. I simply told him he could have the use 
of them under the customary arrangement; that 
whenever he wanted to use the elevators, if the Otis 
hlevator Company or ourselves were not using them 
he could have the use of them for any purpose he 

might desire, and we would charge him the customary 
rat©. e 

“Q. What was that rate? A. T think we had 
rented the elevators to Mackay before at one dollar 
an hour, the customary rate. 

“Q. Was anything said between vou and Mr 
Minte on that occasion with relation'to doing the 
work of hoisting the elevators up and down? A. 
JNothing whatever. 

“Q. What was the talk directed to? A He =im- 

P -a T a ! ,1 , e J t v me , nn<1 asked for the use the elevators, 
and I told him he could have it. 

Q. Did that also include the operator? A It in¬ 
cluded everything. 

“That you were to lend the elevator and the 
operator to the Mackay Companv? A. Ye«- he hid 
everything that went with the elevator. 

‘‘Q. What were the charges made for the elevator 
and to whom were they made, for lending that ele¬ 
vator and the operator? To whom were the charges 
mf ! d * ? ( To tll e Robert R. Mackay Companv. 

. Q , the charge? A. One dollar per 

hour for all the time that he had the elevator in his 
use. 


“Q Now. they borrowed that elevator, its service 
and its operator, for a dollar an hour? A. The 
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arrangement was just as I tried to outline it in my 
testimony. 

“Q. Answer my question. Is that so? They were 
paying a dollar an hour? A. They paid a dollar an 
hour. 

“Q, And they were borrowing it, and you were 
lending it? A. I don’t know whether you could say 
they were borrowing it. They were renting it. 
They were paying for it.” 

This positive proof from its own mouthpiece of itself estab¬ 
lishes that what the Fuller Company did was to rent the car 
and everything that went with it to the Mackay Company. 

In reviewing the decision of the Supreme Court of the 
United States in the Anderson case (212 U. S., 215) this 
court, in its opinion in the original case, clearly pointed out 
the distinction between the employment in that case and in 
this. There the stevedore had not hired the winch and 
winchman from the defendant, his general employer, but 
had agreed to pay the defendant a certain price per thousand 
for the hoisting. 


II. 

Motion for a Directed Verdict. 

Upon the whole case the defendant’s motion for a directed 
verdict was proper and should have been granted (R., 103 ). 
Apart from the defenses of res judicata and estoppel, herein¬ 
before fully discussed, the case of McCloskey vs. Fuller was 
an action against joint tort feasors, and it is well established 
that as an outcome of such an action there can be no recov¬ 
ery by one from the other except in such cases as that of the 
Washington Gas Light Company vs. The District of Colum¬ 
bia (161 U. S., 316), where a municipality has been com¬ 
pelled to answer in damages for the acts of a contractor or 
property owner who is primarily responsible for the negli¬ 
gent act producing the injury. But where the negligence of 




two persons unites in bringing about a result the law leaves 
the responsibility where it falls. 

In this case, as the Supreme Court of the United States 
pointed out in its statement of facts, supra, “it is manifest 
that the plaintiff intended to charge, and did 
charge, negligence on the part of both defendants” (R., 6; 
228 U. S., 194). There was a failure of proof as to the 
defendant the Otis Company, and the judgment was ren¬ 
dered in its favor without objection from its codefendant, the 
Fuller Company. 

In the leading case on this subject of Union Stock Yards 
Company rs. Chicago, Burlington and Quincy Railroad 
Company (196 U. S., 217) a railroad company had delivered 
a car with imperfect brakes to a terminal company, and both 
companies had failed to make a proper inspection to discover 
the defects; an employee of the terminal company who was 
injured as a result of the defective brake sued the terminal 
company alone and recovered. In an action brought by the 
terminal company against the railroad company for the 
amount paid under the judgment it was held that as both 
companies were wrong-doers, and were guilty of a like neglect 
of duty in failing to properly inspect the car before putting 
it in use, the fact that such duty was first required of the rail¬ 
road company did not bring the case within the exceptional 
rule which permits one wrong-doer, who has been mulcted in 
damages, to recover indemnity or contribution from another 
on the ground that the latter was primarily responsible. Mr. 
Justice Dav said: 

“When two parties, acting together, commit an ille¬ 
gal or wrongful act the party who is held responsible 
for the act cannot have indemnity or contribution 
from the other, because both are equally culpable or 
particeps criminis, and the damage resuits from their 
joint offense.” 

If the railroad company could not be held liable in that 
case, a fortiori the Otis Company, which supplied a perfect 
car and competent operator, should not be mulcted in this. 
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III. 

Errors in Rulings and Instructions. 

The remaining assignments of error are based upon errors 
committed by the trial justice in his rulings and in his in¬ 
structions to the jury. 

The learned justice, in his oral charge, instructed the jury: 

“As between this plaintiff and this defendant, the 
question of agency is entirely different from the ques¬ 
tion that was presented in the other case, of McCloskey 
against the Fuller Company” (R., 107). 

He also left it to the jury to determine as a question of 
fact whether at the time of the accident, and under the rela¬ 
tionship existing between the Otis Company and the Fuller 
Company, Locke was the servant of the Otis Company and 
not the servant of the Fuller Company. 

To these instructions of the court counsel for the defendant 
appropriately excepted (R., 109, 110). 

It was conceded in the case at bar that the elevator operator 
was the general servant of the Otis Company, employed by it, 
paid by it, subject to dismissal by it, and under its general 
orders while operating the elevator in the Hibbs building. 
It was also not denied that said general servant had been 
hired to the Fuller Company, and that the latter company 
paid the Otis Company for his time and for his services, as 
well as for the use of the car, and in turn transferred both 
man and car for an increased consideration, with the knowl¬ 
edge and acquiescence of the Otis Company, to the painting 
subcontractor, the Mackay Company. There being no dis¬ 
pute or controversy regarding these essential facts, we re¬ 
spectfully submit that the question arising therefrom was a 
question of law for the court and not a question of fact for 
the determination of the jury. 

Chief Justice Clabaugh so held in the instructions which 





he granted in the original case of McCloskey vs. Fuller, which 

were affirmed by this court (opinion, supra) and by the 

Supreme Court of the Lnited States, the latter court saying! 
% 

“So far as Locke’s employment was concerned, 
there was no dispute as to any matter of fact, and the 
question of the liability of the Fuller Company for 
his negligence, if he was negligent, in the operation 
of the elevator, was one of law” (228 U. S., 202). 

It would seem to be unnecessary to cite authority to sustain 
the proposition that ‘‘it is error to submit a question of law 
for the determination of the jury.” 

Reid vs. Anderson, 13 App. D. C., 30. 

Adams vs. Railroad Company, 10 App. D. C., 97. 

This question of law was not only submitted to the jury, 
but it was given to them with illustrations of the views of 
the court, which left the jury no alternative than to render 
a verdict for the plaintiff for the amount claimed. 

Among the illustrations in the court’s oral charge to which 
the defendant excepted (R., 109, 110) was the following: 

“But if you have found that Locke inside the car 
was not Fuller but was Otis—that is, was the agent 
and servant of Otis—then you have Otis inside of the 
car running it and Fuller on top of the car being 
carried. Then what is the situation; what occurs? 
If Fuller told him ‘I want to get off at the second 
floor,’ and Otis inside the car, instead of stopping at 
the second floor, only momentarily paused and then 
let the car go and caught Fuller on top of the car and 
injured him, of course Otis would be liable; Otis who 
was running the car on the inside would be liable to 
Fuller who was riding on the outside” (R., 109). 

The uncontradicted evidence in the case showed that the 
Fuller Company or its subcontractor, the Mackay Company, 
directed the movement of the car and that the Otis Company 
had no control over such movement and gave no directions 
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regarding it (Locke, 79, 80, 81; McCloskey, 38, 41; Renner, 
45; Fisher, 21, 22, 23, 70, 72, 74; Minte, 65; Scott, 59). 

This instruction ignored all of this evidence in the orig¬ 
inal case and in this, and told the jury that Locke—“Otis” 
inside of the car—was an independent agent and would be 
liable to Fuller,” outside of the car, for the violation of the 
orders which Fuller gave. 

Again, the court, over the objection of the defendant (R., 
107, 108), submitted the question of Locke’s alleged negli¬ 
gence to the jury as to the defendant the Otis Elevator Com- 
pany. There was no evidence that Locke was intoxicated, 
habitually careless, incompetent, or that he had operated the 
car at a reckless speed, the only evidence in the cas$ justi- 
fying the submission of any question of negligence on his 
part to the jury being that he had failed to obey the orders 
given him regarding the movement of the car—orders which 
came from the Fuller Company or its subcontractor, the 
Mackay Company, not from the Otis Company. 

The remaining assignment of error is based upon the 
action of the court in permitting evidence to be given of 
what the Fuller Company customarily hired on other build¬ 
ings than the Hibbs building (R., 11, 12). 

This wholly immaterial collateral inquiry had no rele¬ 
vancy to the questions involved in this case, and tended to 
befog the issue and confuse the jury, to the defendant’s 
prejudice. 

It is respectfully submitted that the judgment appealed 
from should be reversed. 

FREDERIC D. McKENNEY, 

JOHN S. FLANNERY, 

Attorneys for Appellant. 


( 29187 ) 


A. 


1 


.j 


4g 




